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AS the following cafe is altogether new, 
and relates to a fubjtft extremely im- ' 
portant to the happinefs of many families, it 
was fuggefted to the Reporter, byfome gen- 
tkmen of the profeffion, whofe wifhes and 
opinions he muft ever treat with the grcateft 
refpeft, that a correfl reprefentation of it 
might not be an unacceptable prefent to the 
public. At their requeft, therefore, he v/as 
induced to undertake a taik, which demand* 
ed only fome little care and fidelity in the 
performance. In the execution of his un- 
dertaking, he has to apologize to the learned 
advocates, who were engaged in the caufe, 

B for 
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for the very imperfcft manner, in which he 
has given their ingenious argurticnts. For, 
in truth, as the idea of publifhing the cafe 
did not occur till after thofe arguments were 
concluded^ he had taken vtv^ fhort and m- 
fufficient notes of them. With rcfpedl to 
the elegant and mafterly. fentencc of the 
court, he pledges himfelf to its being tole- 
rably accurate. 

A queftion, in itfelf fo material, and intc- 
rcfting, very naturally diew his attention, at 
the fame time, to confider the fubjeft more 
generally, and in other points of view. He 
was defirous of afcertaining with . precifion, 
the principles which have occalioned laW3 
to difavow a relation, which exifts in nature^ 
and of inquiring into the regulations^^ which 
have been adopted by different nations, in 
.regard to illegitimate children, and particu-* 
larly by thofe to whom wc arc moft accuf* 
tomed to look for example^ of legal and po- 
litical wifdom. But his motive, in thefe 
refearches, was not merely the gratificatioa 
of an idle cqriofity*. In an unfortunate pe* 

riod. 
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nod, in which zealous attempts have httn 
made to inft^uce a new fyftem of morality, 
which treats with contempt every inftitutioa 
of antiquity, and which particularly di- 
re£ls its ridicule againft the facredncliis 
of the nuptial bands, as ariiing from the 
prejudices of the vulgar ; he thought that it 
might not be ufelefs to (hew, that the great 
uniformity^ which has prevailed in moft 
countries, and ages, in their notions upon 
this fubjefV, is founded upon found maxims 
of /enfe and reafon. He imagined, likewife, 
that a comparifon of the laws of his own 
country with thofe principles, and the prac« 
tice of other nations, and times, would aflift 
in determining how far, in this inftance, 
they are juftly entitled to the praifes ib ofteti 
beftpwed upon them, or whether the parti- 
ality of Britons is the mere child of local 
vanity. In thefe inquiries, he is fenfible 
that necefTary profeflional avocatiohs have 
added to the imperfedions, of which he 
ihould, even other wife, have been too con* 
fcioust 
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Beneficial 
effe^s of 
the inter, 
courfc 
between 
the fexei. 



The ftrcMlg paflion implanted in man« 
kind, of wHich the direft objeft is the con- 
tinuation of the fpecies, is attended with 
other effeds fo extremely beneficial^ that 
they can fcarcely be confidered as fccondary. 

The intercourfe between the two fexes 
infenfibly corrcfts and mollifies whatever is 
brutal and favage in their nature. Under 
this powerful influence, felf-love, the main 
fpring of all aflion, becomes enlarged and 
purified. No longer refledled back and con- 
fined, a fullen, untra6lable principle, within 
the breaft of an individual, it gradually ex- 
pands till it comprehends the whole circle of 
cxiftence. It extends itfelf, firft, to the ob- 
je6l of his affeftions, and he learns the ru- 
dimental leffon of benevolence, to feel an4 
intercft himfelf deeply in the welfare, or 
mifery, of another. The love of his oflfspring 
fucceeds nextj in procefs of time, all the 
various relations and connexions, to which 
confanguinity gives birth, are included; till, 
at length, the human heart, habituated to 
the fofter feelings, becomes univerfally more 

mild 
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mild and amiable 'in its difpc^tiona towarfis 
^U the world. 

In proportion to the number of thofe^ 
whoie welfare is .iiifeparably coiaje^ed with 
their own^ men become intei-efted in the 
Vell-being of the fociety of which they form 
a part* No longer mere citizens of the v 
world, they are united to one particular 
combination of men, and fixed to a particulai; 
fpot. They acquire a partiality and an at- 
tachment even to the very lan4 they inhabit, ., 
and are defirous of promoting whoever may 
contribute to its profperity. The domeftic 
connexions, therefore, are a fubftaptial pledge 
to the commonwealth for the ^perforniance 
of all the moral and focial duties^ 

The. ft me motives, call forth the exertion 
of their talents and incjuftry. .They wi(h 
to obtain property, honours, or famp, which 
may remain to their reprefentativjcs i and 
every exertion is a benefit to the fociety at 
largc^ 

53 It 
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It becomes thdr object* to (ecu re theic 
advantages for pofterity. They are never 
inclined, therefore, to facrifice the future to 
the prefent $ they look to folidity and du- 
ration in their provifions. Governments 
and laws, with all their confequences, ne* 
cefTarily follow. Hence this paflion^ in its 
effefls, forms the trueft and firmed bafis of 
all political eftablifhments, and even of civil 
fociety itfelf. 

« 

Oniirtobc But Rone of thefe ends can be obtained by 
by a per. a promifcuous intercourfe between the fexes. 

xnanent ^ « 



union « 



* The natural hiftory of the human race 
teaches us, that men may be multiplied moft 
effeflually by the permaneht union of otit 
male and one female ; and that the relative 
numbers of the two fexes will not, in thefe 

• r 

climates at leaft, allow of a different pro- 
portion. 

The afiWHons, when not concentrated in 

one objeft, are diflipated and weakened, anil 

degenerate into a mere animal appetite. 

1-. Paternal 
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Paternal love will be ftr^ftgeft where there 
are' the feweft doubts as to the reality of the 
relation. 

If we confult the human heart itfelf, we 
find, that ^ pdrmainent union is moft con-^ 
ibnant to its fenfations and habits. Afiec*' 
tions acquire ftrength by time, and the bond 
^.*lliioftbec0me^ .laore firmly knit, by the 
inutuii pl^f^re, and common intereft, which 
arifes fronj parenta»l Ipve, The gay partjikcr 
m the joys of youth i$ willingly continued, 
as the friend and partner in the more ferious 
purfbits of manhood, and as the comfort of 
pid age. 



ef{e6ts, too> of this paflion, when 
not fo reftrained and limited, aie as deflruc« 
tixre as they are otherwife beneficial: when 
females are not appropriated, contefis and 
difcords.of the moil envenomed nature muft 
perpetually take place. Thefe paffions un«* 
ref^ridted produce the greateft depnmty of 
mind and priittiple. The virtuous habits of 
puftt love and conftancy are no more obferv^^ 

6 4 able 



f JJJTRODUCTORY ESSAY. 

able in the male kx, whilft the other is 
deprived of its greateft ornaments, chaftity 
and modefly. 

K*w"to "^^^ neceffity of a permanent union is 
the off. uiQfi; fenfibly perceived with refped to thft 
CHispnng. 

' If the young of the human fpecies were 
able to procure their own fuftenance as foon 
as thofe of other animals ; if, like them, 
they arrived, by the force of inftinft only^ 
at an early maturity, in all the powers of 
which their nature is capable, there would 
be no neceffity, fo far as they are concerned, 
for the continuance of the union between 
the fexes much beyond the time of partiiri* 
tion. But iince they are doomed to many 
years of weak and helplefs infancy; iince 
they are capable of acquiring habits ufefal 
to themfelves and their fellow^creatures ; and 
£nce, under almoft any date of fociety, a 
long courfe of education is neccifary to call, 
forth the latent energies of mind and body^ 
and to communicate to youth the. know- 
ledge 
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ledge and experiences.. of age : thefe objefis, 
fi> highly tniportai)t to the happinefs of in* 
dlvlduajsj and of fociety itfelf^ can only be: 
obtained by the joiiit cares of both parents, 
continually exeried, in a ftate of permanent 
union* • ' . 

• • • * » 

• c 

. But lince thefe parental duties require jthe 
long and afliduous attentions of both father 
^nd mother, in their reQ>e^ive. ftations, to 
which no limitation of titne can be a^ffixed^ 
it is evident that tbe.ftli^i^; pf the union it«* 
felf cannot be attained:^: unlefs it.be i^endered 
perpetuah that is, fwf the life of the. par- 
ties. For thofe <luj;ies would bQ,.ill per- 
formed, if dther parcottcopld defert th^m 
at pkafure, .and ^^thflr^vr; theinfelves. into 
other connexions.- 

Jn a (late of na^urc^ there is. no other fe- No/ecwu 
curity for the pern^aiiency of the connexion^ permV 

* . ^ nencyina 

than inclination, fubj!E{6t to all the mfluences ftatc ot 
of ficklenefs and caprice. 

PoCtive 
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inftitution pofitive laws interfere in this inflance^ as 

or mar- 

"*«^- itf many others, to fdpply the defe£):$ of that 
imperfect condition of mian, if it ever could 
infaftfubfift. They difcft the formi by 
which the comniencement of the union, and 
its difTolution, (hall be manifefted to the 
world, and render more determinate its na- 
ture, duration, efFefts, duties, and obliga- 
tions, both with refped: to the parties them- 
felvQs, and their children. - Marriage it^f^ 
therefore^ is founded upon the paflTiotiiS of 
the body, and the ^ffedions of the mind i 
Its permanency is eternally di<5iated by hu- 
man reafon, guided by' the end, arid obj^^ 
for which thofe pdlHohs and affedlioiis wer4 
created; and it receives it^vifibk ihape, and 
features, firom the Varyiiig conftituiions «€ 
pofitive law. . • 

» 

Tmpcdi- But ^rhdtever may ht the good to fodety, 

ments to , 7 • . • 

marriage, and howevcr agreeabk' this inftitution may 

be to human nature, in can feldom be ex« 

pe6ted that individuals fllOuld a6l upon fuck 

general motives, where the benefit is remote, 

- and 
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and their particular intereft, perhaps^ not 
Viery diftlnguifhable. In addition to the 
careSf duties, reft rain ts^ and anxieties of a 
iBinily^ many reafons may operate upon dif^ 
ferent men to produce an averfion from 
njarriage. The diflipated cannot fubmit to 
confine their pleafures to a fmgle ob)e£t ; li«< 
berty, and the power of change, are grateful 
to all mankind. They whofe feelings are 
too refined, and irritable, might tremble to 
entruft their honor to the cuftody of another 
perfon ; and even prudence might fomctimes 
whifper the hazard of entering into an en- 
gagement, which death only could termi- 
nate. Other obje6lions would arife from the . , 
peculiar cuftoms, manners, and habits of 
different countries ; from the luxury, extra- 
vagance, and profligacy of women, or the 
, interefted adulation which was offered at the 
altar of childlefs wealth. 



Laws, therefore, would imperfe<5lly per- How to be 
form their office, if they contented th#m- balanced : 
felves with regulating the forms and rights 
of marriage, without making any provifions 

to. 
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to counterbalance theie impediments^ and 
to induce men to enter into a fit nation, 
which has fach great influence upon the 
well-being of ftates ; unlefs they employed 
in this fervicfc tbs two great engines of re- 
wards and punifhnients, by which alone they 
can operate upon the human wilL 

The application of thefe powers muft ne- 
ceflarily be either, direSl, and confift in re^ 
warding marriage^ and in punijljing celibacy \ 
or, indireSl^ in difcouraging all other con- 
nexions. 

^rding*' '^^^ rewards of marriage may be either 
"**^^^^' pofitive, or negative. Actual bounties may^ 
be given to thofe who are in that flate, or 
exemptions from the general burdens of the 
community. That married men (hould be 
favoured in the impofition of taxes, there is 
an additional reafon, becaufe the neceflary 
cxpences of a family render them lefs capa- 
ble of paying them. The great value of 
their hves t6 that family makes it the more 
expedient that they fhould not be expofed to 

fervices of danger. 

Some 
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Some other conflicting principles interfere a^iy, By 

, difcourpj* 

to reftrain the feverity of laws asrainfl: ccli- >ng ccU 
l>acy. Since, not only the choice of the oh* 
left, but the queftion whether a man (hall 
marry or not, is fo miich a matter of private 
xsconomy, and involves in it fo deeply the 
happinefs of the individual, any thing like 
compulfion feems to interfere too much 
with the freedom of a6ling, according to the 
fuggeftions of prudence, which is fo dear to 
every man in his domeftic concerns. Though 
marriage may be, generally, a duty, the 
meafure of obligation upon each individual 
muft depend upon his peculiar circumflances 
and iituati^n ; upon his wealth, or poverty ; 
upon the health, and vigour, of his confti- 
tution ; upon his habits of mind, purfuits, ^ 

prpfeffion, and avocations; and, after all, 
upon the opportunity of meeting with a 
fuitable objeft. To enforce, therefore, by 
very harfh penalties, an obligation, imper- 
feft at beft, fo variv")us in its ftrength, and 
of which the degree cannot be determined, 
fo as to fuit every cafe, feems to be an un- 
warrantable extcnfion of penal legiflation. 

The. 
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The punifhment therefore (hould be alnioft 
wholly negative; they might be excluded 
from feme of the privileges of married men, 
or, at moft, the weight of public duties 
might fall fomething heavier upon their 
fhoulders ; but to render them abfolutely in- 
capable of ferving their couptry, in honour^ 
able offices, or of enjoying property, which 
ihe induftry of their anceflors has acquired^ 
or the benevolence of their friends is delirous 
of beftowing upon them, is certainly going 
a great deal too far. 

3d!y, By If men can gratify their paflions without 

difcourag- . • i • i • .1 

jng other mconvenicncc by irregular connexions, they 
ioDs. will be the lefs difpofed to incur the trou- 
bles of matrimonial life ; and, on the other 
hand, if they are prohibited from unlawful 
amours, imperious love will neceffarily impel 
them to the marriage bed. 

mifciwuT ^^ *^^ ^^^^^ ^^ *^^^^ anomalies, an in- 

courfe. tcrcourfe abfolutely promifcuous is highly 

deferving of reprehenfion. It defeats almoft 

every intention of the union of the fexes. 

The 
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T|ie powers of.|)rpdu^ion are irieffcAuaU 
w6akened> or deftroyed/ The tender ^ec^ 
HotA have no time^ or opportunity^ to be 
maturcfl, or to produqe any eflfeft. The 
parental connexion is annihilated by its ua* 
certainty. 



Perhaps the greatefl inducement to mar*- 2- Aduu 
li^^e which laws can hold out, is to fecure. 



r> 



as far as tnay be in their power, an inviolable 
fidelity in the obfervance of the matrimonial 
engagement. It is iitipoiSble to conceive a 
more fatal obftacle than the profpeft of a 
faithlefs partner^ and an adulterous ofF- 
fpring. Befides, a violation of this duty^ 
particularly on the part of the female, en- 
tirely fruftrates every purpofe of the con-^ 
jugal union, and produces alt the mifchiefs 
of promifcuous love, with incrcafed malig* 
nity. In confidering a vice, winch thus 
deftroys the very roots of the domeftic fo- 
ciety^ and prevents, or defeats, the nloft be- 
neficial of civil eftabliniments, if We add to 
the account, what indeed do not properly 
form, any part of the prefent dirq<nfxtion> 

5 the 
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the incalculable mifcries inflided upon the 
unhappy individuals concerned^ upon the 
hu(band» the wife herfelf^ and the children^ 
it would be difficulty in the whole catalogue 
of human enormities, to difcover a crime 
more hateful in its nature, and more deftruc- 
tive in its confequences. The ftrength of the 
paiCoos, and the frailty of human nature, 
which in iome ca&s may plead for a mitiga- 
tion, upon this head are an additional reafon 
for the increafed feverity of punifhments. 
There are fcarcely any other crimes, either 
againft the perfon, or property of others, 
which men are not deterred from committing 
by other reflraints than thofe which the laws 
impofe* Murder and a£ls of cruelty, are 
oppofed by the fympathy, and benevolent 
inflinfb, which even all animals feel for their 
fellow- creatures 5 robbery, and (imilar of-^ 
fences, have fomething mean, and odious, 
in their very idea 3 but adultery is a mifap-* 
plication of paflions which are good in them- 
felves $ in a corrupt flate of manners, falfe 
n[otions of honour may prevail, and opinion 
may conceal much of its real deformity. To 

counter- 



au^tnagtf. 
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counterbalance ftrong temptataons^ thui re- 
infbrced» powerful motives mu*ft be applied^ 
wluch may completely overbear and determine 
the mind i and. laws cannot be confidered as 
exceeding the bounds of humanity^ if thejr 
even unfheath the avenging fword. - 

Next to thefc, is concubinage, or the union, J;,^9^^"j-^ 
fomething more than temporary, of one 
man with one woman. This flate has al- 
ways had its advocates, and plaufible argu- 
ments have been advanced to prove it to 
have all the advantages and dFe£ls of mar*- 
riage itfelf. But a quedion, fimilar to the 
injuntlion of St. Ambroft, quoted in the 
Canon Law, will eyei^- fugged itfelf* - * " If 
•** your connexion differs from marriage, in 
** the duration, or other refpecls, it cannot 
*** fulfil the purpofes of marriage ; if it does 
*^ not differ in fiibftance, why not add the 
." ceremony?*' In a' (late of nature, this 

» 

^ Mulier tua, fi talibus moribus prxdita eft, ut ixiereatur 
conrortium, mereatur et nomen uxoris. Prxfta concMbinas 
tuae libertatcro, et nomen uxoris, ne tu adulter fit potioi 
^oam maritus. €.32* Q.4. C. 9. 

C nude 
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Bade cdnacKfbn may qnfwer the demands of 
.doty ; but, in eftabliflied focieties, the ob»* 
iigations of a citizen require that it fhould 
be cloathed with* the formS) in which it 
^isas been invefted by the laws. The moft 
important ends of the aflbciation between 
the fexes can only be obtained by its per- 
mai^^ncy and continuing for life. Marriage 
is a fdleipn contrad to that cfFe<ft, entered 
iiUo iq the face of the world, in the manner 
appointed by law. To flrengthen this en- 
.gagemeot, to natural obligation laws fuper^ 
.add tfaeii^ corppuliion. There i$ a t$iuch 
greater fetprity . that fuch an union fhould 
be permanenty.-than where it depends fokly 
dpon the vvill of the parties, liable to he 
.-diflplved at plcafure. . Cpncubinage ,difiei« 
4herefoF4 from marriage by being dcfeftive 
in its moft important and :9{rential iquality'j 
^and the fup^rior firmnefs of. the Qoatrimonial 
-union, beyond a mere.-veilunfary connexion-^ 
is perhaps one of the grcateft advantages, 
which arifc from the eflabliftiment of civil 
.fociety^ , ^ .. . . . 

It 
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 « 

It is the office of laws therefore to difcoa- Sr <^'rca 

puniih. 

lage every other connexion than that of mente- 
jnarriage. With refpc6l to direft puniflv* 
meats, indeed, to be inflifted upon the of-* 
•fending pariiq? theirirelves, except in the 
.higher degrees of guilt, much allowance, is 
ufu^Uy to be^ipade for human frailty, and 
the tmpetuofity of the paffions, lipona fub- 
]e6l which is peculiarly under their influ- 
ence j but other difcourage(nent» rnight be Byd^fk- 

▼owing 

held out, by notacknowledgini?,. as to any the con- 

•^ . ^ ncxioniat 

legal effe6t, rclatipns founded upon connex- to any le. 

\ \ ' - galclieci# 

ions .which the laws difapprove. The rights 
.and privileges pf hufband jind'.wifc, of pa- 
rent and childjj fl^ould belong only to thofe 
\v/ho are known to the law under thofe de- 
-fcriptions. A father, or mother, Ihould not 
be pUowed to acquire any civU vparental au- 
thority by an improper act,, nor tocommii-* 
-Hicate to their offspring, by the mere efFeft 
of law only, any part of their property, or 
privileges. But, whilft thefe inconveniences 
may properly be infli6ted in order to deter 
/4)6n fjtom entering into a connexion, which 

C .2 might 
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• might thus afFe£t their pofterity, yet it 
would be hard to carry that punifliment far- 
ther, and to be too fevcrc upon the unfor- 
tunate, but unoffending offspring, for thfe 
improper conduft of their parents. It would 
fatisfy every principle of pojicy merely to dif- 
avow the connexion^ to deprive the parents 
of all civil parental authority, to prevent 
children from reaping any benefit from the 
relation, to allow them no fhare in their 
jparent's inheritance; in (hort, to place 
them in the fituation of mere fl-rangers. 
But it would go beyond the fair line of rea- 
fon and juftice to lay them under any po(t- 
tive difqualifications, to prohibit parents 
from exercifing, in their favour, the right of 
difpofing of their property, which they were 
at liberty to extend to any ftranger to their 
blood, to exclude them from any of the ge- 
neral civil rights of other fubjefts, or to con— 
fider them as abfolutely incapable of filling 
any offices in the Aate* 

Such are the few, and obvious principles, 
' which fuggeft themfelves upon a theoretical 

view 
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view of the fubjefl. We will now proceed 
to inquire in what manner they have beeit 
reduced into pradice, in the laws of diffe- 
rent nations* In this curfory examination, 
it will be feen, that, though they almoft all 
agree in the neceflity of encouraging tmar^ 
riage, the means adopted for that puipofb 
are various ; in fome inftances falling fliort 
of and in others, going much beyond, thofe 
principles, as their peculiar notions, habits^ 
and manners might dire£t, or as their partis 
colar circumftances might leem to requiio. ^ 

In the fimplicity of the early ages of the H* 
world, not only concubinage, but the mo(t PraaUe, 
cafual and temporary connexions were j . xhc"^ 
openly permitted without cenfure, as appear? '^ *^**' 
l^y the curious pi£lure of primitive life 
which is difplayed in the book of Genefis, 
and p^icularly by the (lories of Tamar ^ 
and the daughters of Lot% and it feem? 
that little or no diftinclion was made be<» 
tween baftards and legitimate children^ 
Abraham indeed gave all his property to 

• • • • 

* Gcn«xxxTui. 14-T-C xlx. 8. 3i«, 

C 3 Ifa^^c, 
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Ifaac, and fent away the fons of his conci]»p 
bines with gifts into the eaft ^ ; But this was 
^deviation from the ufual praftice, to put 
ferve tKe fucccffion of his femilyin the pc*- 
culiar and appointed Hue 6f dcfcenf. In a 
xtoore illiiftrious inftance, the pbfterity of 
Jacob's concubines partook of the p^tvU 
arch's bleffing *, and were admitted, eqnallj 
with the defcehdants of his wives, to fliare 
in the divifion of the promifed land f. The 
iamc obfcrvation may be extended to the he- 
roic times of Greece. Many of thofe gi^cat 
charafters, whofe magnanimous exploits have 
excited the admiration, and even the idolar 
* try, of moi-c refined periods, were iHe dff- 
' fpring of illicit amouts, I need mention 
only Hercules, Thcfeus, Achilles, ?ind 
Pyrrhus. 



V-- 



ft 
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, The ' The facred duty of marriage was no where 
Law. tnore ftrongly enjoined, or more fcrupttloufly 
ragMTicnt performed, thau amongft the Jews. Inthcit 

of marri- . . 

age. Dii. opmion, every man was bouftd to contribute 

couraee« r 

meiit of * , ' • -. , . . . 

celibacy. * Gen. xxv. 6.—^ xix. — ^ Jof, xiii. See Gen. xxii, 

24%— xlix, ..... ..!•." 

tQ 
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to the beft of his po.wer^ to the! compktioii 
of the prophetic bleOing which was promifod 
to their forefather Abraham, tkit his pofte^ 
rity fhould become as innumerable a^ the 
ftarS of heaven, or the du&i of the earthi 
The permiffion, or benediftion, given to the 
firft parents of mankind, INCREASE AND 
MULTIPLY^ was interpreted as a pofitive 
and univerfal command. Every man was 
boand to marry before he had completed his 
twentieth year, and no exemption, bat an 
abibhite incapacity, was admitteil i excepi to , 
the ftudents of tlie law, who& minds werd 
iuppof^ tp be fixed upoii ceJedial objeds &: 
By the rabbins, the cojijUgal obfigatiort 
was inexorably infiiled, upon i celibacy w» 
held to be a fpecies of negative homicide >j 
and the addition of a fool to Ifrael was 
thought equivalent to the creation of t 
world '\ But the precept was inforced by 

t Seidell, De Jwr. Nat, exBirc. Ebn lib. 5. c, j, 
^ Augu(l>is had the fame fentinienc in DIo. 1. 56* 

f> 659. £d, Srcph. Mhakfctuli^ fk^ Ti;i^ifllK »fx^ ^^$ 'i 
'. • . . ' 

* Ms^imonides and R* Eliezer, quotiid by 9eki«a, I. b« 

C4 no 
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no temporal fan£lions. A new bridegroom 
indeed was favoured by a year's exemption 
from the toils of war and bufinefs'^, but no 
penalties were inflicted upon the unmarried i 
they were charged with no additional bur^ 
denSj they were difqualified from no civil 
iituations, and they were not even excluded 
from the prieflhood^ which required a bodily 
purity and perfeftion that was pundilioufly 
immaculate K 

coneu. But they fcem to have been more attentive 

binigc al« 

lowed. to the fubftance^ than the form, in the per- 
formance of this duty. Though, under the 
legiflation of Mofes, promifcuous fornication 
was forbidden "*,. yet, agreeably to the man* 
ners which have always prevailed in the eafb, 
the ftate of concubinage, as well as polygamy, 
was admitted, and acknowledged by the law$« 
Solomon was not reproached for the oumber 

k Dcut. xxiv. <• * Levit. xxi. i6. Yet Gian- 

none fays, (Opere Poflhume, p. 193-) Gli Ebrei flabilU 
rono gravi pene c caflighi a' celebi. I find ho traces of 
them either in Selden, or the books of Mofcs* 

" Deut. xxiii. ](7« 

of 
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of his wives, or concubines, but for their 
being heathens, And bis fuffering them to 
intlce him to idolatry \ The equal divifion ?t^!i 
of the promifed land would ierve as a rule of 
defcent^ and the ifTue of a marriage enjoyed 
icarce any prerogatives ^bove their natural 
brethren^ If the motber indeed was a flave, 
or a ftranger, the children partook of her 
incapacities ; becaufe the pure blood of the 
liebrews was not to' be contaminated by 

idch intermixtures ; but the ifTue, not only 

 

of concubines, but even of inceftuous mar* 
riages, were allowed to fhare equally with 
legitimate ddcendants, in the inheritance of 
their parents-. It was, however, like any 
Other, the moft trifling blemifh, a difqualifi*- 
eation from the office of priefl p. 

If we enquire how far the confent of their How he 

* . , the co»» 

parents was neccflfary to the validity of their ^«n!of 

nnitt wu 

 I Kia^, XI. Gen. xxv. 6. xxxv. 22. xxxvL 12. neccffny 
^ tomar*! 

aSaOB.iii.j. V. 13. xx*3. ^Cbron. xi. 2i. Jadg.xix. t\a%c. 

:|x. I Cbron. x. 32, &c. &c. ^ Seldex^ de Succcff* 

ad Leg. £br. c. 3. ^ Id. de SuccelT. in Pontiff 

1. 2. c. 2. and fee Deut. xxlii. 2. *< A bailard Ihall not 

enter into the congregation of the Lord." 

marriage. 
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marriage, little difficulty can arife. No mar^ 
riage conid be contraded by legitimate mi* 
jiors, if the male was under the age of 
thirteen years and a day^ or if the femate 
had not completed bcr twelfth year with the 
addition of a day, without the confent of 
their father or tutor; bu't no con&nt was 
required after thofe refpe<5live periods of full 
puberty % The fame rule muft have helcf 
good with iTfpcft to illegitimate children, 
and therefore that they were perfeflly at 
their own; difpo(aL after the age of confent* 

). The Of the Greckn lavys, no complete fyftem 

Grecian , . 

Uvi. is extant. . But the fragments, which are to 
l>e found in the orators, hiflorians, and 
comic writers of that celebrated people, 
have been collected with carCji and are well 
known to all who have the ^ightelt tin^lurQ 
of ancient Titerature, 



spsrun According to the true fpirit of the^ Spairtan 
government, in their fevere inftitutions, whiMI 
Viomen were conlidered as mere animal nia- 

« M, Uxor Ebc, 

chinci 
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cMnes for the fabrication of fdddkrs; tlit 
delicacy of the fex, and thofe fi*ie fe^Hngs of 
aiatofe which conftitufe fo large a part of 
the happlne^ of ^ more poliftierf people, 
were totally difrcgarded. THeir robtift vir- 
gins peiformed all the manly exercifes of 
wreithng, rxxtmmg, and dancing, at the 
public feafts and facrificea, in a ftate of per* 
fcsft nudity, and were not allowed to marry^ 
till five and twenty years had given full ma- 
turity to their conftitutions. Though we 
»K told that virtue was obferved in ks ftridteft 
purity, and that adultery was totally un- 
known, yet an huiband, who had not been 
Jiiccefsful in his matrimonial endeavours, 
might lawfully call in the adiftancel of 9 
more vigorous neighbour, and he who vfai 
defirous of children, without the trouble, or 
cxpence, of a regular domeftic eftabliftxmcnt, 
might occafionally borrow the wife of his 
friend S Fertility was rewarded by a partiaU 
or total exemption from the public burdens, 
in proportion to the number of children* 

^ Xeuophon Ls^cedxinon. Repub. i. Plut. in Lycurgo; 

7 They 
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They who deferred marriage beyond the 
time fixed by law were fubje£fc to puniihmeht^ 
as well as they who made improper matches, 
iiich as, by preferring a rich, before a virtuous, 
bride, or by chufing an old, a dwarfifh, a 
deformed, or an unhealthy fubjedt, contrary 
to the injunctions of Lycurgus. But thd^r 
puniihment, as well as that of celibacy, 
perhaps was rather by difgrace than by 
a£tual penalties % and it would be almoft 
ridiculous to repeat the ftories of their being 
compelled to run naked round the public 
forum, infulted by fongs, of their being tx^ 
eluded from the fight of the naked exhibi*^ 
tions of the young virgins, and running the 
gauntlet round the altars, whilft they were 
1)eaten by the females. In fuch a flate, if 
illegitimate children fubfifted, they muft 
have been adopted by the public, and, in the 
imperfed accounts of that community, I 
have been able to difcover no traces of their 
peculiar fituatiom 

' The 7^at myt^fnui, o^yttfktitf and »w,yafM>, are mentioned 
bj Plutarch, 

Tke 
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' The Ariicnians were no Icfs clefirous of ^thcmtn 

laws. 

^encouraging marriage. From the time of penaitiet 
Cecrops polygamy was prohibited, but, when cy, and " 
the ftate was remarkably exhaufted of citi« marriage. 
zens, it has been faid % that every man was 
enjoined to take a fecond companion. That 
even the continent Socrates was obliged to 
comply with the law ; and if his two wives 
alienated the a{Fe£):ions of Euripides from 
the female fex % as is fuggefted by Aulus 
Gellius, it is a circumftance not much in 
favour of a plurality of women. The pe^ 
cuUar rewards of fecundity, and the penalties 
of celibacy, which it was the obje6t of an 
appropriate a£lion to enforce ", are not re- 
lated, but we are exprefsly told that they 
who had no children were excluded from 
the offices of orators and generals, and other 
public fituations in the ftate ^. 

Yet concubines were permitted by lavr, as Conc« 
well in the poliftied ages, as in the heroic 

* Petit. Leg. Att. lib. 6. c. i. 

* A. Gell. 1. 15. c. 20. 

* H aytuMn y^a^ri. Plut. de Amore Prol. 
« Dinarchiu in l^einofth. Hcineccius. 

times 



binea* 
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times of .Greece^ and they were hot €on(i« 
dered as jdifgrAo«ful», The <oncubiimry 
inight legally kill 3 fPAn 'whom be dete&ed 
in an improper iituation with his /ccvxcubkie, 
JOS an hufband mightu umkr tbte Ifain^ pio 

xumClances, flay an adultecer* In ^igi oratioft 

» • 

of LyfiaSy he defends the murderer qf ^iib- 
toftbex)eSt» upon the ground of tihat Uw^ 
which he exprefsly refers to ^ 

tWiowerc THough in the early times of the Athenian 
baiiards. j^jft^^py^ perforis Were admitted citizens^ 

without much difficuhy, yet in fucceeding 
periods, when the glory of. the republic was 
at its height, when every man was a legif* 

* lEdftaih. ' In Horn. II. 9. V.-340* 

^ As this paSage bootin Pe^it, I fliall quote il at lengtfa. 

lacuTH fMi;[^o» XftCtfTf ravmif mv TifAtf^tof CTftntJ-qldi*^ (qri,fKr&XiSTA» 

Xp^^^^) XA< <^Ttf ^oiga vo/AoSilt); in't Tat( 7tw«t|i ^txaca roctnrtt 

iyniaeSo ufcuf eifi ttcn £01 TAIS HAAAAKAir* rat( o^tIovo^ 

' ••^•K, '"FriN AYTHNT A^KHN EnE3HKE. LyfiaS at Taylof, 

tp, jj. 1 f rojn n^paSage in Demofthcncsytbis appears to have 

been originally one of Dracon's laws, o fAn »o/m{ fpf »t«( 

_  - • . 

|ys«a fif} fct/^ev xlctrorla. Oration ag^inft Arirfiocrates. EcL 
Wolf. p. 435, 'C. 

lator 



INTRODUCTORY BSSAT. ^ 

lator and a jndge, and mig^t became a 
magiftratc% they were too proud and too 
jealous of their rights and privileges to com^ 
municate tbeoi eafily, Pericles introduced 
a law that na man fhould be intttted to fht 
rights of citizenfhip whofe parents were not 
both Athenians*. It is not q^uite certain 
whether this was 'a new regulation or the 
revival of a law of Sofon. It was brought 
in by that eminent ftatefman, perhaps, from 
party views ^ : but this revival was a mea- 
fure which proved highly deftruflive to his 
cbcintry. Upon the bccafibn of a large pre- 
Tent of corn from the King of Egypt, which 
was to be diftributed amongft thofe only 
who were citizens, this f at^l law was fevercly 
enforced^ no lefs than five thoufand peace- 
able oihabitant$ were baftardizi^d, erafed 
irom the regifters of the city^ and fold £br 






• The capability of -being cbofen even arcboh Mr^ ex- 
tended to all ranks of citizens ^tfter their xetiAfn frt^m the 
PcrG^war. Plut. in Arift.. 

* M4tm AlnM»tf{ iiiai t«c tK^iim* A^nttavyfymiht^^ Plttt» in 

^ -Ta exclude the children of. his rival Cimoo* 

flaves. 
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flaves^ and the ftate was irrecoverably weat&- 
ened by fuch a redudion of the number of 
citizens ^. In fucceeding times it again grew 
obiblete^ and was again renewed after the 
cxpuliion of the thirty tyrants^ when Euclides 
was archon. 

5Si;. AU thofe who were not bom, according 
to the e(labli(hed rites of marriage, and, 
whilfl thefe laws were in force, of two 
Athenian citizens, were nothi or baftards i 
and, if the man only was a citizen, the chil- 
dren were fojourners, ot flaves, according to 

Sto?t*^* th^ condition of the mother. As early Z9 
the time of Solon, no male or female baflard 
co^ld fucceed to their parents or anceftors 

* Plut. in Pericle. Xylander thinks that the paflage 
vrhich fays that they were Told is corrupted. But it was 
the law, firft, that a fcrutiny Ihould be made by the ci.t}- 
xens of each borough, and if a man was found not to 
Save had both father and mother citizens, he w^s tnerely 
ertfed from the regifter, and allowed to remain as a fo- 
journer. But» fecondly, if he appealed to the judges, 
and the former fentence was confirmed, he was foU as a 
Have. Argument to Demo&h. againft Euboulides— ^«a«. 
|4iy «cA«^i MM ««^ ry ^xAfDfM lunPAieAi. So Suidai. ' 

by 
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^y the rights of conf^nguinity iti mattm 
dther ficred or civil ''. t'hey could inherit 
no property, and being excluded from thi9 
religious rites of their family, they had others 
appropriated to themfelves, at a place called 
Cynofarges. 

The natural duty of filial afieflionw^ Notbound 
enforced by law. They who negle£led to uAn^dr 
mi^tain their parents were punuhed by in« 
fainy% which comprehended an exdufion 
from the puMic afTembly, the temples, and 
other civil rights; and if they ' prefumed 
afterwards to appear in the prohibited places^ 
a pecuniary, or corporal punifhment, was 
inflicted. But if parents had been deficient 
in their duty, if they had taught their chil« 
dren no ufeful art, if they had proftituted 
their perfons, or if by an improper con- 
nexion they had ftamped them with thd 
difgraceful and indelible appellation of ba(^ 
tard, they were held to have forfeited their 

^SateofPhiloaemon. Arift.Aves. 1659. 

• O T«f /wis; •-«^i) r^tfoif -^ aTifM( ir*?* 

D title 
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tide to be honoured and fupported by the 
children whom they thus irrevocably in* 
jurcd ^ 

parenti , As they could fucce^ to no part of their 

fccqueith father's property, in any cafe, if he died in- 

certain teftatcK, neither was he at liberty tQ bequeath 

' them beyond a certain fum. His liberality 

was limited to five, or more probably, ten 

mihas, equivalent to about thirty-five pounds 

of modern money^. To prevent impofidon, 

they were obliged to prove themfelves really 

the teftator's children in a peculiar CQurt«^ 

Klut. in Solone. 

< In Ariftophanes. Aves. Pifthetaenis tells Hercules that 
Neptune would fuccecd to:Jove*s property, becaure Her* 
Cules was a baftard. o«ro( • tioauimy' &c. 

^ T*if K»Ooi( fMXj^ virlf futff (or xfi^tn ^|^«Xf***) 'uSaXiiiwawK 

Scoliaft. on Arifioph. Suidas. Meitrfiusi p. 588. That they 
Alight leave ttn mtnas feems to be confirmed by Ifxus. 
Eft. of t^yrrhus. Philai the baftard of Pyrrhus, receives 
that ium as a portion from his nephew and adopted fed. 
This provifion was calied T« ro0i<«, and fuppofing a roina 
c^ual to one hundred drachmas, or about 3 1. las. . lod.--' 
five will be 17 K 14s. ad« ten 35I. 8s. 4d. 

The 
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The Athenians^ permitted fathers to abdi<« whether 
cate their legitimate children, a right which could be 

adopted ? 

was ' pointedly rejefted from the^ Roman 
code'. And they ' admitted the power of 
adoption in its fuUeft extent, when there was 
no legitimate offspring. 

If baftards could have obtained a per feft 

admiffioa into their father's family by that 

ceremony> it would have been in his power 

to •have rendered them in fa£l l^tiinate, 

and to have counterafled the provifions of 

the laws at pleafure. But/ with refpeA to 

the qualifications of the perfons who might 

be adopted) I feel a confide^rable difficulty, 

arifing from two contradiftory paflages in 

the orations of Ifaeiis* By one pafiage, it is 

dear that foreigners might be adopted, and 

by that means acquire the^ freedom of the 

'city; ifor he fays, that there are only^two 

rhotives to adoption, either that they are 

made ^' by men who have no children, or 

" who arc compelled by their poverty to 

< L. 6. C. De Patria Potefi»te« 

D 2 •* adopt 



v3« INTRODUCTORY ESSAY, . 

^ ddopt fome wealthy foiTigoers, ffom 
*' whom they expefk a pecuniary acknow-* 
^* ledgment, for the benefit conferred on them 
^' by making them citizens of Athens'^.*' 
Yet in his fpeech ccmceraing the eftate of 
. Apoliodorus, where he minutely defcrihes 
the ceremony of adoption, he exprefsly fays 
that it viras the law,, that wh<n a fa&er 
brought his adopted fon to the altar to be 
inroUed in the rcgifter of his diftrift, he 
was hound to take a ibiemn ottk> ^^ that 
^^ the perfon whom he fo introduced was 
^* the chikt of a fcmak citizen of Athena^ 
•^ and born in lawful wedlock K'' Un^r 
this embarraflTmfint^ I find no relief either in 
the ppaderovs learning of Reiike^ or in the 
elegant commentary of Sir William Jones, 
and I leafve it to thofe who have more leifure 
to extend tbei£ mftarches, to reconcile thefe 
feeming inoonfiftencies i more efpecially as 
the cpieftion does not Jb direAIy relate to my 
prefent liihie^. For whatever n^ght ht the 

cafe 

^ Fragment of an oration for Euphiktus. 

^n fAv £5 ASTH£ EIXAFEIK KAI FErONOTA OPOqS. 

' ' Denaofthenet 



INTKODUCTORY ESSAY. J7 

cafe wjtfa other pcrfons, who were aot eitH 
zens^ I think it is pretty clear, from an in<<» 
(lance which occurs in hiflory, that bdi^ 
tards could not be Qdbpted> and probably 
th^r incapability was created by the law 
which I have laft quoted. 

It is related by Plutarch, that when Pe- cafc of 
ricltis had loft his legitimate Tons by the 
{^gue, the Athenians, who were courting 
him to reaiTume the government of which 
they had capricioufly deprived him, to footh 
the afflictions of , his mind, and. to compen- 
fate their formei; ingratitude, repealed th^ 
Jaw of Solon above mentioned, which Peri^ 
cles himfelf had renewed, and fo fevetvly 
inforced, and allowed him to inroU his fon 
by the celebrated Afpaiia, who was a Mi*> 
Idiao, as his legitimate child. I apprehend 

PcmoIEhencs likewife mentions this oath in hrs Oration 
tgmti Neaera. After Phraflor had failed in his fraudulent 
acrcfD^t to ixnpofe his iHegftinaCe (m for a legitintate 
child, and to procure his being regiftered as fuch, he rc-» 
Ibl^ed CO adopt him, «»» i«tf tt^nytf t^ *r^9 7*»«'}«<» Mt&^v^t^ay 

(«»«w «v7«» fvilkucytrv i^ Ed. Wotf* p. 5a6# 

D3 that 



3« 



INTRODUCTORY ESSAY. 

that this was a private law, and did not ez^ 
tend beyond that particular cafe ; it is fpoken 
of as an uncommon a£t of kindne(s on the 
part of the people ; and Suidas adds, that 
great perfuafion and bribery were employed 
upon the occafion, and that it was at lafl: 
obtained with the grcateft difficulty ■• Now 
if he could have adopted his natural Ton in 
the ordinary [form, there could have been 
no occklion for an exprefs law for the pur-» 
pofe. ^ 



SIuS' ^' ^^5 poffible indeed that a previous ad- 

^^^' miffion to the freedom of the city might 

render a baflard capable of being adopted } 

bttt the laws had impofed fo many re(lric« 
tions upon the exercife of this power, that 

» 

it could feldom take place, and only in cafes 
of very extraordinary merit. No man, by 
an exprefs law, could receive his freedom 
who had not deferved great marks of favour 
by fervices performed to the ftate. It was 

^ Voce ' Anifuaa^vroq. A»l«CoXifrrof xai iiMaamHq^ rwf .wtk^ 

be^owed 
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bellowed by a folemn decree in the aflembly 
of the people ; and even then it was not 
valid, unlefs it was conflhned in a fubie* 
quent aflembly compofed of at leaft fix 
thoufand members. The votes were to be 
given fecretly, and other forms were obfervcd 
to prevent improper influence, and that fo 
high an honour might not be conferred with- 
out great deliberation. Nor was even this 
fuflicient, for the queftion of merit was ftili 
open to inveftigation ; any man might infti-* 
tute a futt againft the new citizen, and if it 
was decided that he had not deierved fuch a 
favour, the grant' was pronounced void, as 
being contrary to law *• 



The attention of a flate, which was mar- 4. Roman 

tial from its origin, and whofe principal ob« ,.^T^'e 

jeft was conqueft, would neceflarily be direc- S^^nt 

ted to the fureft and mod effe£tual means of rh^^iaid 

procuring an extenfive population. Accord- Sf'^cil!' 

i"gly> Ia>^8 fof the encouragement and re- From the 

gulation of marriage are to be traced from tTo^ir^* 

Rome. 
* PeiQoftli* agaipft Nf sera, p. 530. A. 

D4 the 
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I 

\ 

the foondationof Rome p^ during the regal 
government^ and in the earlieft periods of 
the republic. Of the lawlefs vagabonds^ 
who compofed the firft inhabitants of that 
city^ one hundred only could boaft of a le-«» 
gitimate births and they were honourably 
^iftinguifhed by the title and prerogatives o§ 
patricians s. The defpotic fovereignty of 
every father of a family, and the power, 
without controttl or relponfibility, which he 
ex^cifed over the lives, Ac property, and 
the liberty, of his wife, his children, and 
Kis donneftics, edablifhed by Romulus, may 
l^econddered asan inducexz>ent, held out by 
a politic legiflator, to difpofe a wild and bar- 
barous people to fubmit to the rcftraints of 
domeftic fpciety* . In the reign of Numa, 
the fame motives occafioned the firft relaxa-^ 
tioA qi this fevere authority s a fbn who 

f Dion. Caflius; Mb. 56. p. 660. Av ofx^ <vOv; 'f^ r^ 

1 Quod patrtf cicre poflcnt. Liv. lib. x. c. 8» Diony^ 
fius HalicarnaiTenlis relates but difapproves of this account 
of their origin. A* R» lib, ii, p.^j. ^. Hudfbo. 

married 
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married w'^ his father's approbation coul4 
be no longer fold as a flave % By another lavy 
of the fame king, which has been preferred^ 
and affords a curious fpecimen of the an^ 
cient Latin language, a concubine was for^ 
bidden to marry, unlefs in an habit of vc^ 
pentance with her hair dishevelled £be of-^ ^ 
fered a propitiatory facrifice of a female lamb 
to Juno, the goddefs of chafte and wedded 
love*. After the abrogation of the mo- 
narchy the fame objects were attended' to by 
tlie fenate and people. Early proofs are to 
be found of the privileges granted to thofe 
who had children K It was a part of the 

^ Plut. Numa, p. 155, Ed. Bry. 

* Pellex afam Junonis ne tagito, fei tagif, Junonet 
crenebus dimifleis acnom femtnam caedito. Feftus, voce 
Pcllex. In after times, this word acquired a peculiar figni-. 
fication* It was then equivalent to Arnica. L. 144. Si 
DeVerb* Sig» 

. * Liv* L 2. c. 9« 

The law, made in honor of the curiatii, and which 
fublijlsd in the time of Dionyfius Halicarnaflenfis,. that 
thcy^vfh^ had three children at a birth (hould be maintained 
at the expence of the public, may be referred iikewife to 

^bead, £d. Hudf. p. 154. 

cenforial . 
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cenforial office to prevent celibacy, by a dif- 
tribution of rewards and punifhments, artd 
the fine which was impofed, under the name 
of Aes Uxorium, ferved at once to enforce 
the laws and to enrich the treafary •. When 
Quintus Metellus filled that high flatioh ^, 
he propofed a law that every man (hould be 
compelled to marry. The event of this at- 
tempt has not been handed down to us,^ bat 
a part of the oration which he delivered 
upon the occafton is flill extant amongft 
the valuable fragments of antiquity^ and 
was repeated by Auguftus upon a fimilar 
occafion *. 



TheKo- Notwithftanding thefe regulations, an 

mans **-!•/• • • i « 

Tcrfc from aveiliou from marriage was an mherent and 
unconquerable defe6t in the manners and 
ideas of the Romans. It is afcribed to the 



The rfa 
fun. 



general profligacy of the men, the pride^^ 
extravagance, and wantonnefs of the ma- 

' CaeHbes cffc prohibcnto. Cic. de Leg. A, Gel. X\h. 4. 
c. 20. Plut. CamilL p. 286. •^ A. U. C. 62a, 

» Epit, Liv, 1, 59. A, Gdl. lib. i. c. 6, 

trons. 
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trons^ and the uncommon attentions an4 

• » 

honours which were paid to tho(e who Wf ref 
rich and childlefs. Thefe might be the im- 
mediate caufes, and they eidfted as early as 
the fecond Punic war ^ s but we may perceive 
that the real foundation was laid mucl^ 
deeper, in the laws themfelves. The ma- 
trimonial yoke, in the folemn marriages 
which were firft in ufe, was too ftrcight and 
galling ; in the lefs ceremonious kind^ which 
gradually fuperceded them^ it was too lax. 
Originally, the huiband purthaled his wife 
of her father for a valuable conli^eration, 
and (he was transferred, in full right of pro- 
perty*, like any other domeftic animal. 
Such a fl'ate of flavery was incomparible 
with the notions of a polifhed people, and 
the matrimonial connexion of an eafier na- 
ture was introduced. It was an equal con- 
trad, between two independent perfons^ and 

^ In Plautus, Mil. Glorioi. KSt. 3. So. !• Pbripleo-- 
tomenes, a benevolent, but fomewhat loquacious, old man, 
gives a lively dercription of the Roman wives, and the iiw 
fereiled kindnefs of his relations, 

^ R^s mancipi* 

bore 
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bore much refemblance to tn ordinary psrt^* 
nerihip. Either party might diflblve it at 
pkafure, and whilft it continued the union 
was very imperfefl. Each had their diftinft 
property i the hufband acquired nothing but 
vrhat was exprefsly defined by agremient ^ 
even of the marriage portion he was allowed 
only the ufufrud, and in cafe of death, or 
feparation, was rigidly accountable for the 
fubftance. All the laws looked rather to the 
poflibility of a diiS>lution^ than of the con- 
tinuance of the connexions and, in that 
view, married perfons, to prevent the ad-» 
vantages, which might be taken of an un- 
guarded affeflion in the fond hours of con* 
jugal dalliance, were even incapable of mak* 
ing valid donations to each other, which 
might prove injurious to themielves or fa* 
tiiilies. 

Such loofe bands were not likely to con* 
tribute to the happinefs of the married ftate. 
A lady, who had brought with her, and re- 
tained, a large fortune, which ftie could 
transfer to any other object her inclinations 

4 might 
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» 

im^ht lead her tx> prefer^ was not likely to 
make a very dotiful or obedieot wife« A 
hufband who had married a rich womaa^ who 
snight dmirce him when (he pleafed, muft 
have been in a flate of fubmiffion and flavery 
not much to be envied* The ijityrifts, co- 
mic writers^ and epigrammatifts^ have railed 
both our indignation and our mirth, at the 
many horrid and ludicrous icenes which 
fuch abfurd lituations muft necefTarily have 
given rife to. It is from this independence 
of the Roman wives, that we may eaiily de- 
duce t)iat impropriety of conduct, which 
was the great obftacle to marriage. 

m 

Two thirds of the citizens of Rome had Reguh. 
perKhed in the contefts for power which jiThus ^ 

Ccfar. 

cnfangutned the latter days of the republic \ 
This exhaoifted condition of the flate, which 
appeared upon the cenfus made by Julius 
Ca^&r, foggefled to that great man the n&- 
celfity of employing new expedients to en- 

* In tlie year of Rome 632» the number of citizesa 
was 45T>»ooQ. (EpU* Liv. fib. 98.); in- 7089 they were 
reduced to 1501000. (Id. lib, 115.} 

courage 
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courage marriage and population ^ The 
particulars: of his rqpalations arc not extant^ 
except that he divided the Campanian tern- 
tory amongft twenty thouiand citizens^ who 
had three children or more^; and prohi«- 
bited womcn^ who were unmarried or 
childlel&» and under forty- five years of age, 
from the ufe of litters, purple garments^ 
and pearls *^. 

By An- His fucceffor Auguftus purfued with vi«- 

Lex Julia, gour and perfeveranCc the fame principles of 
?!^pp«ar* policy « The hiftory of his celebrated laws 
^of' upon this fubje6t, the Lex Julia and the 
u«>iieiaws. j^^^ Papia Poppaea, affords fome curious 

drcumjdances, highly iljuflrative of the Ipi- 
rit and the manners of the times. The 
artful condu6t of that able prince to con-- 
ceal his power, by prefervihg the ancient 
forms of the republic, is well known. Thofe 
forms required that every law ihould he ap« 

« 
^ Dio* lib. 43* P' ^5^* EiTiiJf) htm oXtyat^f^ma $ li«to rm» 

^ &uet. c. 20. ^ Id. c. 43. and Eufebhis there 

quoted iin the note of the learned editors. 

proved 
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proved by the fenate, before it was propofed 
in the a(&mbly of the people. When the 
queftion was brought forwards, it met with 
violent oppofition from the fenators, they 
complained much of the profligacy of . both ^ 
fexes, which wa^ the great impediment^ to 
matrimonyt and hinted in pretty broad 
terms at Auguftus himlelf, who. was cer- 
tainly not the pureft example of conj ugal 
chaftity^ The emperor replied^ *' that no- 
*• thing more was in his power than td 
*' provide fuch laws as were moft beneficial 

\ ** to the ftate ; but that the correction and 
y amendment of the private morals of 
** wives depended more^ l^po*^ t^c conduft 
/' of hufbands themfelves^ whofe duty it 

I " was to reftrain their improper behaviour 
** by falutary precepts and admonitions, as 
•^ he had never failed to do in his own fa- 
•* mily." His opponents were curious to 
know what were the leffons which he had 
inftilled unto his Livia.-^*^ They related to 
'* her drefs, her frequenting public places 
/* and the general modefty of her beha- 

** viours" 
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** viour ;" and they who were unacquainted 
with the chara6ter of the cmprcfs and the 
private life of their Ibvereign might have 
given credit to his aflertions. With great 
' difficulty, hov^'ever, he pt'ocureda decree of 
the fenate • ; but when it was fubmitted to 
the aflembly of the people it was rejcfted 
with great vehemence. It was propofed 
again however twenty years afterwards, and 
with fomt mitigation^of the penalties, and a 
(laufe that it (hould not take cfkQ: till after 
three, which was afterwards extended to five, 
years, and after great oppofition, it received 
the full fan£tion of a law, under the title 
of Lex Julia de maritandis ordinibus. This 
law was always odious, particularly to the 
equeftrian order, and great tumults were ex- 
cited at the public games exhibited after tha 
Pannonian and Dalmatic vidlories to pro- 
cure a repeal. At the expiration of the five 
years a new law was paffed, comprehend- 
ing, with ibme alterations, all the former 

^ To this Horace aHudes,-^DiYa, producas fabatem, &e« 
A. U. C. 736. 

regulations^ 
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irgulations, and providing more particularly 
for the improvement of the revenues ^ 

« 

This law, the Lex Papia Poppia, derives Lex Papia 

Poppza; 

its name from the confqls of the year s. It 
is no longer extant in the mafs, but the law 
itfelf, or the many commentaries of the an- ' 
cient lawyers of authority who wrote upon 
it, are quoted in one hundred and hiiiety* 
nine places in the Code and Digcft* From 
thefe fragments, and the numerous refer- 
ences and allufiohs which are made to it, iil 
the hiftorians and other writers, the fub- 
ftance at leaft of perhaps the whole has 
been teftoredi with tolerable corrednefs, by 
the fucceffive induftry, learning, and inge- 
nuity of James Gothofred ^ and Heineccius *. 

''Th€ hi/lory df thefe laws it fully relslted in Dion. 
CaffiuS. Lib. 54 and 56. together with Gellius. Lib. i; 
c. 6. Liv. £pit. Lib. 59. Suet. Aug. c. 89. Reje£lioil 
by the people. Suet. Aug. C. 34, 35. 

s Marcus Paplu^ Mutilus and QuintusPoppaeus Secundus. 

* Fontcs* Quatuor Juris Civilis. This was a juvenile 
and iniperfe£l performance of that celebrated lawyer. 

' Ad Legem Juliam et Papiam Poppaesm Commentariuj. 

E This 
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Its con- This law ^, whofc profeffed objeft it was 
Penalties to encouiage marriage, to punifti celibacy^ 
^cy- and to enrich the treafury, confifted of two 
correfponding part;, and extended to many 
different fubjeds^ fome of which had little 
relation to the only point of view under 
which it i^ now confidered. All perfons, 
who were capable of performing the conjugal 
duties, were bound to marry, and they who 
neglcfled to comply with this injundion, 
whether males or females, whether in a 
ftate of virginity, widowhood, or divorce, 
were declared incapable of taking any pro- 
perty by will, except what was bequeathed 
to them by a relation within the fixth degree* 
Their right of inheritance, in the cafe of 
inteftacy, was not affecled, and, after a le- 
gacy became due, they were allowed an 
hundred days for deliberation, within which 
time they might remove the difqualification, 
or otherwife what was fo left, in defiance of 
the laws, was confifcated to the fervice of 
the ftate. 

fc Tacit, Ann. L. 3. 27. 

Eunuchs, 
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Eunuchs, infants under the ace of pu- whowere 
berry, men beyond fixty, and women who them- 
exceeded fifty years ^ were the only perfons. 
exempted from this penalty. After the 
death or divorce of his wife, the man was 
allowed no interval of privilege™, but a 
woman could not exceed two years from her 
widowhood, or one year and an half from 
a divorce, without being again liable to the 
incapacities of a fingle ftate. Efpoufals in 
almoft every part of the Roriian Laiw were 
confidcred as equivalent to marriage; 

A condition of celibacy or widowhood other fe- 

^ gulations. 

annexed to a bequeil was void ; as was an 
oath entered into by a (lave to that effefi^ 
as the terms upon which he was manumitted "i 

» Though men did not marry before fixty, or women be- 
fore fiftyi ai&er that age they were free from the pehahiejl 
of celibacy by th^ Papiati Poppaean law. Sut by the Per* 
nician Senatus confulturii, in the reign of Tiberius, they were 
ftiil lis(b)e to them. By that of Claudius* a man of fixty 
might avoid them by marrying a woman under fifty ; though^ 
On the other hand, a vtromari above fifty was not difcharged 
by marrying a younger man. Ulpian. tit. 16. 

* See note ' poft. * L; 6. fF. § 4. De Jure Patron. 

^E 2 If • 
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If parents, without rcafon, prohibited their 
children from marrying, thdr ccnfcnt might 
be fupplied by the magiftratc**^ and, to 
prevent cvafion, no man could entitle him- 
ielf to the benefit of the law, by efpoufing 
a girl under puberty, or by any efpoufals 
which were not carried into effed within two 
years. 

wmoved Where there was fuch an univerfal cor- 
inam^gc.^ ruptiou of manners, the purpofe of thefe 
regulations would have been defeated by no- 
minal marriages, by the horrid arts of abor- 
tion, and the deftruftion of children. Thefe 
penalties therefore were only removed in part 
by entering into matrimony, and married 
perfons between^he refpcftive ages of twenty 
and fifty, if females,or between twenty-fiveand 
fixty, if males, who had no iffue, were intitled 
only to one half of the bequed: of ftrangers. 
They could likewife only leave to each other 
one tenth, and the ufufruft of one third, part 

N ^ By a Tubfequent conftitation of Severus and Antoni* 

nus, the magiftrate might aflign them a reafonable portien, 
if their parents refufed. L. 19. ff. De Rit. Nupt. 

of 
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of their property, unlefs they were related 
within the fixth degree, or the huiband was 
abfent in the fervice of his country, and for 
one year after p. 

If their efforts proved fortunate in the a^dSy 
produftion of citizens, thefe incapacities by'^chl^^^^ 
were gradually removed. 

As to bcquefts between huiband and wife; 
for every child of a former marriage that was 
living, they could add another tenth ; of the 
children by the fubfifting marriage,^ one, or 
two, who furvived to the ninth day from 
, thfcir birth, but not otherwife, enabled them 
to bequeath fo many more tenths. And one 
common child, who was in being at the 
death qf the party, three which had died at 
nine days old, two, after the age of three 
years, or one which had furvived the period 
of puberty, gave them a power of making 
mutual bcquefts to any amount^. And 

' Vide note !. poft. 

^ Ulpian. tit. 169 17. Thefe laws, relating to the capa- 
city of taking by 'will between huiband and wife, were 
called Leges Decimariae. 

N E 3 every 
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pvery difqualification was totally taken away, 
with refpeft to the father pf a ungle living 
child, to a free-born female citizen whQ 
had three, and a libertine, that is, a freed 
woman^ or manumitted (1 we, who was the 
mother of four children ; who were dil'charged 
likewife from the reftraint of their perpetual 
tutor, whilft that office fubfilled. 

Rewards Beficles the exemption from the penalties 

dren/"' of celibacy, other privileges and honours 

awaited the father of a family. A iman who 

had three children born at Rome, f3ar in 

Italy, or i&ve in the provinces, was excufed 

from all thofe burden fome and unprofitable 

« 

offices in the ftate, which were merely per- 
fonal, that is, fuch as were executed, without 
cxpence, by the exertions only of the mind 
or body, though not from fuch as were pa- 
trimonial or mixed ^ In the competition 
for public honours, he who was blefl'ed with 
the moft numerous progeny was preferred 
to his rival candidates, and every child de- 
^u6led a year from the legal age of quali&«- 

* 

f For the diftinflion fee L, i8. fF. De Muner. 

cation 
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cation of his parent. The fame circum- 
ftance determined the precedence between 
the confuls in bearing the fafces, and in the 
choioe of provinces % and in the colleges of 
dccurions gave the priority in voting*. 

The condition of libertihes or freed men J^ ^^^' 

• , tines, fc- 

was improved likewife by their fertility. By ||J*jf, p** 
a certain number of children they were dif- f^^c' *2^ 

had the 
• Tacit. An. Lib. 15. c. 19. But it docs not appear whc- ^^^f*** 
ther this privilege was given by the Papian Poppzan law. 

' L. 6. $ 5. (F. De Decur. In the ab(tra3 of this law 
which Montefquieu has given, Liv. 23. ch. 2i. three 
errors may be obferved. ' i. He fays, that huibands, as 
well as wives, were allowed an interval of time, ^fter their 
marriage was di.flblved, by death, or divorce. But all that 
it known of this claufe, is contained in a fragment of 
Ulpian, title 14. who mentions only the wife, Feminis 
lex, &c. tribuit vacationem. ' 2dly, He has been mifled by 
Gothofred to flate, that if an huiband abfented himfelf 
from his wife for any other caufe than the bufinefs of the 
lepublic, he could not be her heir, Ulpian (tit. 16.) fays 
no fucb thing ; and the error has long fince been con* 
futed by Schulting, Juris. Ante.Jus. Heineccius, &c. &c. 
3dly, ^ The fenator who had mofi children i^as enrolled 
firft in the catalogue, and voted firft/' The law, to which 
ht.refersy does not fpeak of the fenate, but of the colleges 
>f iiQcurions. L. 6. § 5. if. De Decur. 

E 4 charged 
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charged from their fervices to their patron j 
a female libertine who married with hU 
con fen t was entitled to the fame privilege ; 
the fucceflion to their property was reduced 
, to a ceitain proportion only, or entirely 
^bolifhed, in proportion to the circum- 
flances. The rights of female patrons, 
whi<;h in general were inferior to thofe of 
male patrons, were 'enlarged, and even a 
cuftom prevailed that a- female flave, by 
three parturitions, acquired an exemption 
. from the fevcrities of labour, and, by more, 
her liberty* A child who lived to be a year 
old, beftowed on his father, who had the 
imperfeft rights of latinity, the full privi- 
leges of a Roman citizen ". • 

otherfub- Of the TertuUian decree of the fenate, paff- 
privileges, ed in the reign of Hadrian, by which a free- 
born mother of three, and a libertine who had 
four children, fucceeded to the inheritance 
of their children, there will be occafion to 

^ For the authorities upon which this account of the 
contents of the Papian-Poppaean law are founded, and the 
order in which the different claufes were there arranged, ^ 
mud refer to the learned ^nd fatisra£lory commenttry'* 
Heiqeccius. . , 

^ • J ijpeak 
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ipeak hereafter. Some other privileges^ in 
(obfequent times^ may be gleaned from the 
books of the civil law ; but they ave either 
comprehended under thefe more general re* 
gulations, rclatje^l only to fome particular 
offices or clafles of men, or were of the 
nature of voluntary bene£a6lions or private 
grants and not binding in other cafes '^. 

But the laws had referved to themfelves a 'rhc jot 
power of fupplying the defeats of nature ; mm. 
the privileges refulting from children might 
be granted to thofc whofe endeavours to con- 
tribute their proportion to the number of 
citizens had not been crowned with fuccefs. ^ 

^ Such as L. I. C. Qui num. lib. fe excus. L. 2. ^ 2« 
ff. Dc E^cufat. L. I. C. De Legation, L. 132. C. ^ 
Tbeod. De Decur. L. ult. C. De Decur. Suet. Auguft. 
£•46. — Id. QIaud. c. 21. L. 8. ff. de Vacat. Muner. 
1^ 103. C.Th. De Decur. L. i. C. De Sumpt. Recup. 
L. 3- 4* De Vacat. L. 5. C. De his qui num. Kb: 
L. 55. C. Th. De Decur. L. 24. C. eod. L. 5. § 2. 
ff. De Jur. immun. L. 3. § quamvis. L. 6. § quacmu* 
pera ff. De muner. 
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By whom The Figlit of Conferring this privilege was 
firft vefted in the fcnate, and -afterwards 
iifurped by the prince. The fenate had al- 
ways exercifed a power of difpenfing with 
the laws in particular caf^ ; and though, 
in the earlieft times of the republic, it was 
neceffary that the decree fhould be confirmed 
in the affembly of the people, this ratifica- 
tion foon grew out of ufe. A law was 
propofed by Caius Cornelius, the tri- 
bune (A. U. C. 686.) to reftorc this right 
to the people. It was however rejefted ; 
and the power continued therefore to be 
exercifed by the fenate, in the inftances 
of Brutus, Pompey, and Julius Caefar, 
and fubfifted in the reign of Auguftus ; but 
it was too important a part of the fove- 
reignty to be adminiftered by fubje£ls, and 
. was completely annexed to the imperial 
authority before the time of Domitian*. 

What it Married perfons, who had obtained the Jus 
Liberorum might make each other their 

« 

* Martial, si. 91. 

heirs. 



was. 
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I 

heirs, to the full extent of their property j 
they might take likewife under the tefta«. 
ments of ftrangers, and the wife could 
tranfaft her legal bufinefs without the inter- 
vention of^ her tutor. It had however been ^^tcndcd. 
the cuftom to grant this privilege only wheic 
the ages of the parties amounted together. 
to one hundred years, but by a conftitution 
of Arcadius and Honorius, perfons of all 
aKS were capable of it y. It was allowed Pcifons 

V • V privileged. 

without an exprefs grant, to builders of 
merchant Ihips, by Chudius*, to foldiers*, 
failors \ and decurions, by Conftantine and 
Thcodofius the Gr^at. 



The fimplicity of chriftianity had been ciiang?* 

* *' ' made in 

confiderably corrupted, when it became the t^^^^* 

• . 1- • . r 1 • 1 • Penalties 

predominant religion of the empire, and in of ceu. 

l)acv abo* 

nothing more than in the monaftic inftitu- nftied by 

Conftaii- 

tions. The penalties which attached upon tine, 
celibacy were totally adverfe to the fuperfti-s- 
tious veneration at that time entertained for 

y L. I. C. Theod. Pe Jure Lib. * Suet. Claud, c. 20. 
* L. 13. L. 16. ff. DeCaflrenf. Pecul. 
!* L. 7. C. Th. Dc Navicttlariis. 

the 
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the fuppofcd ntierits, and fanftity of a virgin 
ftate, and they were therefore abolifhed by 
Conftantine, together ^ith the incapacities 
as to taking by the wills of ftrangeis, wWch 
afFefted thofc married perfons who had no 
children ^ ^. 

Jus tibc. But he did not remove their irtcapacities 
granted to as to thc powcr of bequeathing to each 
ihcodo- Other, nor abolifh the rewards of rhariiage** 
Thefe remaining reftrifitions were finally fwept 
away by Theodofius the younger, who ex- 
prefsly repealed thofe heads of the Papian- 
Poppaean law, which related to this fubjed:^ 

' L. I. C. Theod. Dc Inf. Pacn. Caelib. 

^ Juftinian even gave encouragement to widows and 
widowers not to marry again. Nov. 127. c. 3. 

« Verum hujus beneficii maritis et uxoribus inter fe 
ufurpatio non patebit, quorum fallaces plerumque blan- 
ditiae vix etiam oppofito juris rigorc cohibentur. C. Theod. 
De inf. pzn. cael. 

* L. 2. 3. C. Th. De Jur. Lib. L. un. de his qui num. 
lib. excuf. L. i. C. De Jur. Lib. L. 2. C. de Inf. pzn. 
cael. et orb. et dec. fubl. Decernimus inter virum et ux- 
orem rationem celTare ex lege Papia decimarum. 

AU 
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All penalties upon celibacy, and » all dif- 
tin£lion between fing|e and married perfons, 
and whether they had ilfiic or not, were 
therefore entirely removed before the time of 
Juftinian, as to the capacity of taking by 
will. But other differences, and the privi- 
leges which were enjoyed by thofe who had 
the number of children required by law, 
ftill continued; and thofe privileges might 
ftill be communicated by a grant of the jus 
liberorum «• 

The next head of inquiry, into the means *^ ^f^^. 
employed amongft the Romans to promote "m*^ 
marriage, by difoouraging every ether con- 

K This is clear from L. 2. C. De Jur. Lib. A. D. 528. 
A mother could not fucceed under the fenatus confultuai 
Tertallianum, unlefs fiie^ had three (or four^ children. 
That reftri£lion, therefore, was not removed by the law 
of Theodofius, fince this conilitution was iflued by Juf- 
tinian for^ that purpofe. And mention is made of the jus 
liberorum in other places as ftill fublifting. The term 
jus liberorum was ufed in the civil law to denote the 
privileges of thofe perfons who really had children, as well 
as of thofe who obtained them by grant ; I have employed 
it in the latter fenfe only^ 

nexlon 
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ncxion between the fexes, will lead us td 
confider the laws relating to concubines, and 
illegitimate children. 

wha All children who were not born in lawful 

were bau 

tards. matrimony were baftards. But the pale of 
ciiiidrcn legitimate wedlock was confined to narrow 

of mar- ^ 

riagea bounds. Oriffinallv it extended only to the 

prohibited ^ . . 

by law. union of two Roman citizens, of the refpec- 

What . . . . 

marriages tive ages of pubertjT, not within the prohi- 
hibitcd. bited degrees of confangainity, or affinity, 
who were joined, by the requifue ceremonies, 
v/ith their own confent, and that of their 
parents, tutors, or relations, according to 
the circumftances of the cafe. 

The law of the twelve tables, that patri- 
cians and plebeians fliould not intefmarrjr 
was foon repealed, but many other rcftric- 
tions were introduced from time to time. 
The Papian- Poppaean law permitted the 
marriage of free-born citizens with fieed 
women*, which was bifore prohibited by 

law, 

• L. 23. ff, Dc Ritu Nuptianim. Ai^ainft a mode ><3rf 
lefeiring to the civil law lately introduced, by the number 

only 
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law, or cuftom j wliilft, on the other hand, 
the dignity of the fenatoi ial order was con- 
fulted by forbidding peifonsof that rank> 
and their children, to marry freed women 
or aftrefles \ The fame law excluded from 
the nuptial bed of all free-born citizens, ' 
proftitutes, procurefles, and flaves who had 
been manumitted by perfons of that defcrip* 
tion^ women who had been convifted upon 
a popular accufaiion, who had exhibited 

only of the book, title, and law, I muft enter my proteft 
in favour of the old way of quoting the beginning of the 
law, or of the title itfelf. For, i. Perpetual blunders are 
comroitted by printers, tranfcribers, and even authors them- 
felves, in references of mere figures ; words can never be 
mifiaken. 2. Figures alone are not eafily remembered, but 
the fird words of the titles or laws, which, from the (hort 
and pithy language in which they are exprefled, ufually con- 
tain much of their fubjedl matter, neceflarily imprefs them- 
leives upon the mind. 3. They who have much acquaint- 
ance with the civil law foon learn to refer to the principal 
titles, from knowing the arrapgement and method of the 
Digeft and Code ; and ilrangers to the country will be^ra- 
ply rewarded for the additional trouble of turning to th6 
table, by the certainty that they are not bunting upon a 
wrong fccnt. , 

* L. 44. ff. Dc Rit* Nupt. 

them- 
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themfelvcs upon the ftagc, or had been de- 
tefted in adultery ^. In the reign of Tibe- 
rius, men above fixty, and women beyond 
fifty years of age, were forbidden to marry j 
though Claudius permitted men of that age 
to unite themfelves with younger women, 
becaufe there was a poflibility of iffue**. 
Other prohibitions fucceeded in after times j ^ 
that of the marriage of the prefident, or 
other perfons in authority under his go- 
vernment, with any woman of the province 
that was entrufted to his care ® ; of a tutor 
and curator, or "their fon, with his ward^ 
till he had palfed his accounts, and (he was ' 
twenty- five years of age*^; of. a raviihef 
v/ith the' unfortunate obje£l of his violence s j 
of an adulterer with the woman whom he had 
cohabited with ^ ; and laftly, from a fimili- 
tude to the natural relation, of a^djfathef 
with his godchild K 

' L. 43. cod. UIp. tit. 13.. *» Ulp. tit. 16. 

« L. 38. fF. eod. L. 57. L. 63. 
' L. 59. 64. 66. ff. eod. Code, title De interdiflo mat^ 
int. pup. et tut. t L. un. C. Dc Rapt. Virg. 

^ L. 13. fF. De His quae ut indig. Nov. 134. c. I2- 
* L. i6. C. Dc Nupt- 

But 
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But 'marriages contracted contrary to 
thefe proviiions were not at firft abfolutely 
void, and they had even many of the efFefls 
of a legal connexion. Donations and be- 
quefts between the parties were not valid ^ ; 
and if the wife proved unfaithful, the huf- 
band was intitled to his a6lion for adultery K 
Though they acquired none of the other 
rights of hufband and wife ™, and were liable 
to all the penalties and incapacities of celi- 
bacy, the children were illegimate "*, and 
the marriage portion of the wife was confif- 
cated to the treafui7 at her death •. By a 
decree of Antoninus and Commodus thc^ 
prohibited marriages of the fenatorial order 
were exprefsly an^iulledP ; and it has ufually 
lieen underftood that the fame change was 



Not vo'd 
till Anto< 
ninus. 



I 



^ L. 3. § I. De Donat. int. Vir. ct Ux. Ulp. Frag. 
tit. 16. §2* 

* L. 13. Ad. leg. Jul. de Adul. 
" Inft. tit. 10. § 12. 

» Jul. Paul. Recept. Sent. lib. 4. tit. 8. $ 4. 

* L. 61, ff. De Ritu Nupt. 

PL. 16. ff. de Sponfal, 1. 16. pr. AT. De Rit. Nup. 
1. 42. eod. 

F effeaed 
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efFe6led in the law relating to all the other 
prohibited marriages. 

Changes / M^^Y alterations took place in fub fequc nt 
''^^„7' ! periods. The capability of contraaing law- 
ful marriage was communicated, with the 
other privileges of citizenfhip, to all the in- 
habitants of the Roman world, by the con- 
/ ftitutionofCaracalla^. Though Barbarians 
were afterwards excepted'. But fo indif- 
penfable was that quality, that if a man and 
his wife were made prifoners by the enemy, 
a child born during their captivity, if they 
all three returned to their own country, was 
legitimate by a poftliminium ; but if the 
moiher and child only returned, the child 
was a baftard ; becaufe the father had loft 
his rights as a Roman citizen by captivity, 
and had not recovered them by a poftlimi- 
nium \ 

The falutary reftriftions to prevent im- 
proper marriages gradually became obfoletc 

9 L. 17. fr. De Statu, 

' L. un. C. Th. dc Nupt Gen. 

• L. 25, De Capt. et Poll, 

as 
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as the diftinflions of the different orders be- 
gan to be difregarded, and the meaneft of 
men were admitted into the fenate, and to 
every honour in the ftate. Thofe which re- 
lated to peifons of rank were again revived, 
extended, and infofced under feverer penal- 
ties by Conftantine'. The decrepid Juftin 
was inftigated by Juftinian to repeal the law 
which prohibited perfons of fenatorial rank 
from uniting themfelves With adlrefles, to 
prepare the way for liis marriage with Theo- 
dora, the moft public and abandoned of profti- 
tutes " ; and after he fucceeded to the em- 
pire all the reftri6lions of the Papian Pop- 
pcean law, and of Conftantine, were fwept 
away by a feries of conftitutions ''. He de- 
creed likewife that age (hould be no impedi- 
ment to matrimony*, but the unnatural mar- 
riage of eunuchs dill continued to be prac- 
tifcd even under the Chriftian emperors, till 

it was totally prohibited by Leo y. 

It 

t L. I. C. De Nat. Lib. " L. 23. C. De Nupt. Pro- 
cop. Anccd. p. 45. "^ Novel. 89. c. 15. 78. c. 3. 117. 
c. 4. 6. « L. 27. C. De Nupt. 

^ Juvenal. Quum tener uxorem ducat fpado, 

F 2 Claud. 
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a.Thcckii-. It was the profefled objeft of marriage to 
concu- fupply the ftate with citizens, and thcfe ife- 
Concu- ftriflions were calculated to prcferve the 
mittccf by purity of the Roman blood, "and the diftinc* 
tions of rank and family. But it was 
thought expedient to make fome allowance 
for the frailty of human nature ^ many 
perfons might be defirous of enjoying the 
confolation and domeftic cares of an amia- 
ble female, who were unwilling to hazard 

Claud, in Eutrop. 1. a. 8^. 

Si quid portentis creditur, uxor 

Mulcebat matres epulis, et more pudicae 

Conjugis eunuchi celebrabat vota mariti. 

Hanc amat, &c. 
Nov. Leon. 98. Thi^ conilltutton aflpords a true ex- 
ample of the argumentative and declamatory fiyle which falfe 
tafle introduced into the laws of the lower empire ; fo 
different from the concife and elegant (implicity of the ear- 
lier periods. Amongft a multiplicity of reafons againft 
the marriage of eunuchs is the following curious compa- 

rilOn : E^ra k^ X"r^' f*"' ^s ^i ^' '*'^^ sTt^c; Kufnw ^pt^atrof c« rig 

ofBiivi haXvfA»»oi4.stoc9 /^ wpoq ro azfotf (probably a corrupt read- 
ing for axp^,ref^ the word having been written contra£led- 
ly »x^o^f or according to the conjeflures of H. Stephens 

and AgylaeUS) a,^yoy)y uvrvi xj^ufuw^^ u^iromfof Kj XiT^i^.-va^i^'qa*^!^ 
ita-.f SI ivtarcif i^c^o^uiv av78 mr w^oaiftffn' rov f it tk f| >>( ^ 
>ibyiiC9i atsiC?ictrcityn rax^^f X'^9^* i|i»f>5/x5* k^ etXf'^S^t ^nxfvcr.f Tttra* 
ui f*»}^ii' ohnQif ^Jw>T» wafax'''(^tff'f>i*tf » 

the 
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the expence and burden of a folemn ^ngage- 
ment^ and concubinage was therefore ac- 
knowledged, and allowed^ as' an intermediate 
ftale between the dignity of marriage, and 
the profligacy of meretricious amours ^ 
This connexion every unmarried man was Laws rc- 

lating to 

at liberty to forrt with one fingle woman % them. 
and no other reftraints were impofed than 
thofe which were founded in nature, and the 
difapprobation of polygamy. No one was 
allowed to take a miftrefs, who was related 
to him within the degrees of confanguinity ^ 
which conftituted inceft, or during the im- 
mature period antecedent to puberty ^. Upon 
the fame principles, fons were forbidden to 
take to wife the concubine of their father ^. 
It has beten thought that married men were 
firft prohibited from keeping concubines by 
Conftantine * ; but it appears from a paffage 

* L. 49. § 4. ff. De Legat. 3. 1. 5. C. ad S. C. Orphil, 
1. 144. De Verb. Sig. 

* Nov. 18. c. 5. — 89. c. 12. § 5. 

b L. I. § 3. ff. De Concub. 1. 56. ff. De Rit. Nupt. 
c L. i.§4. ff. De Concub. ** L. 4. C. De Nupt. 

® L. un. C. De Concub. L. ex ea. 121. §1. Mulier, 
ff. Dc. Verb. Obi. 

F 3 in ^ 
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in Julius Paulus * to have been the eftablifhed 
law in the reign of Severus. With only 
thefe exceptions, a man was at liberty to 
take as his concubine any of thofe perfons 
with whom he was forbidden to marry «. 

A doubt It is exprefsly faid, in the Digeft and 

refperting , , , . 

an opinion Code, that concubm age was known to and 

of Heincc« 

ci«. ' eftablifhed by the laws^ ; but I am by no 
means fatisfied with the fuppofition of the 
learned Heineccius', that it was introduced 
and rendered legal by the Papian Poppaean 
law. 1. It feems hardly probable that a 
law, which was intended even to compel 

4 marriage, ftiould have diredly promoted a 

pradlice which had the ftrongeft tendency to 
encourage celibacy. 2. The general words, 

^ Recept. Sen. 11. 20. £0 tempcre quo quis uxorem 
habety concubinam habere non poteft. L. 3. C. Com. de 
M^n. TJIpiap in 1. II. § 2. fT. DeDivortiis. 

< The whole title, fF. De Concub. 1. 16. De his quae ut 
indig. 1. 38. p. fF. De Reb. aud. Jud. pofT. 

« 

^ Ly 3, § It ff. De Concub. Quia concubinatus per 
leges nomen aflumpGt, extra legis pacnam eit, 1. 5. C. Ad. 
3en. Orfjt. Licita confuetudo. 

^ Ad* Leg. Pap. Pop. lib. ii. cap, 4. 

J>er 
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per legest do not neceiTarily refer to that 
law in every cafe, though they poffibly may 
be fo underftood in many paflages^ which 
immediately relate to the fubjefl of marriage. 
3. Neither does it follow from this, that 
Ulpian and Paulus have treated upon con- 
cubinage, in their commentaries upon that 
• law ; unlefs it can be proved that commen- 
tators never digrefs from .the fubjeft which 
. they arc profeffedly writing upon to other 
topics of a kiiidred, or even of a diffimilar 
nature. In the difcuflion of a muhifarious 
law relating to marriage, many queftions 
arifing out of the collateral flate of concubi- 
nage would unavoidably prefent themfelves 
for confideration ; and there is no paflage in 
the only two remaining fragments relating 
to that head, in thofe treatifes ^, from which 
it ^an be direflly inferred that there were 
any provifions of that kind in the law itfelf, 
4* The exigence of fuch a claufe efcaped 
the refearches and conje<5tures of Gothofred 
and Gravina, though they were familiar 

^ L. I. & L. 2. ff. De Concubiois. 

F 4 with 
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with the quotations which are adduced in 
proof of it. 

Thctr But by whatever laws this ftate was efta- 

righu* 

blifhed, they muft have been merely of a 
negative or permiffive nature, for it was fol- 
lowed by no legal confequences, and created 
no new rights. With whatever refpeft the 
name of a concubine might be treated, Ihe 
acquired none of the advantages or difadvan- 
tages of a wife. The intimate union of 
property, and the participation in the fa- 
cred rites of the hufband's family, indeed, 
were confined folcly to the folemn mar- 
riages by co-cmption, confarreation, and 
prefcription, but fhe had none of the other 
privileges of the more ufual kinds of matri- 
mony. If fhe embezzled the goods of her 
keeper, (lie was liable to an aftion of theft, 
from which a wife was exempt I Dona^ 
^ tions were valid between them to any ex-- 
tent"". Site retained her proper domicil 

* L. Si Concubina, 17. flF. Dc Aftion. Rer. Amot* 
" L. 31, ff. De Donat. 

and 
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and forum, whereas a wife was transferred 
to thofe of her hufband ^ None of the laws 
relating to marriage portions applied to 
them, and the connexion might be diffolved 
at pleafure, even without the eafy forms of 
a divorce. If indeed the union was of fuch 
an honourable nature, that the woman did 
not forfeit the refpetSlable title of a matron, 
as where a freed- woman was concubine to 
her patron, in cafe of her infidelity, he 
jnight inftitute an accufation of adultery, 
upon the Juhan Law ®; not indeed jure ma- 
riti, but jure extranei. But the only cafe 
mentioned in the law, in which this took 
place, was that of a patron and his freed- 
woman, which feems to have been favoured 
beyond every other kind of concubinage. 
And Giannone is not fupported by the 
paflage which he quotes, when he afferts 
generally that adultery might be committed 

> 

by concubines, as well as wives, and that 
the only difference confifted in the mode of 

" L. 12. § i.L. 37. §2. ff. Ad Municipal. L. 65. fF. 
De Judic. 

• L. 13, fF. Ad Leg. Jul.dc Adul. 

accu- 
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accufation p. So if a flave was retained in 
that capacity by her mafter, fhe acquired her 
liberty at his death without 'manumifiion^; 
and it appears by a fragment of Ulpian, 
which has not found its way into th'e digeft^ 
that in his time, when a man's goods were 
fold under the fentence of a court, his con* 
cubine and natural children were excepted ^ 

concubi. Concubinage maintained its ground dur- 
Hfhl/by ing the republic, the heathen emperors, and 
for a long period after the eftabliftiment 
of Chriftianiry. It was finally aboliftied, 
in the Eaftern empire, by the emperor Leo 
the fixth, in the ninth century, as an of- 
fence not only inconfiftent with religion, but 
contrary to nature. '* Why,'* fays the phi- 
lofophic monarch, " (hould a man prefer 

P Non mcno ncllc mogli, che nelle concubine, potea 
confidcrarfi adultcrio, ma la differenza confiftcva ncl modo 
di accufarfi, i. e. cither, jure mariti, or jure cxtran'ci, 
p. i68. 

^ L. ult. C. Cororoun. de Manumifs. 

' Bonis venditis, cxcipiuntur concubina et liberi natura- 
les, lib. I. tit, 13. 

, muddy 
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** muddj water when he may fatisfy his 
•* thirft from the pure ftream^?'* How 
far his coriduft was conformable to his 
laws and do6lrines, may be feen in the 
hiftorians of his life. 

The offspring then of all thefe different Rigiiu 

conjunftions, of illegal marriages, concubi- pacUict 

nage, or promifcuous amours, were com- t^rds* 
prehended under the general appellation of 

* 

baftards, fpurii, or nothi. Different names 
or epithets diftinguiftied the coticubir^age, 
the proftitution, the inceft, or other medes 
of illegal union of the parents, but I appre- 
hend that the children, before the time of 
Conftantine, had all, without (jlifti'^^io^* 
the fame general rights and incapacities K 

To afcertain thefe rights and mcapacities, 
it is neccffary to diftingui(h their condition 

' Novel. I^On. 91. Odir, t^of xei^xfm airx^vto'^M fotfMtlntft ao 

* It IS to inferred from 1. 6. fF. De Dccur. Hotman. At 
Spuriisy p. 500. Q^nnquc fpuriorum genera acque omnia 
probabantur veteri jure. 

before 
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before the time of Conftantine, the altera- 
tions which then took place^ and after* 
wards, till the law was finally fettled by JuC- 
tinian. 

Before The legal condition of baftards durinc: the 

Cowftan- . ^ ° . 

tine. firft period flowed naturally from two prin- 
ciples : firft, that rfic law did not recognize 
any connexion whatever between the father 
and the child ; but, in the fecond place, the 
relation fubfifting between the mother and 
her offspring was acknowledged as perfeftly 
as in the cafe of legitimate children". 

iftPrinci- The ground of the firft principle arofe. 
No con. not only from the general policy of encou- 
with the raging marriage, but likewife from the un- 
certainty of the perfon. He only could be 
confidered as the father, who was demon- 
ftrated to be fo by the rites of matrimony. 
When an inheritance was bequeathed to 
Claudius, an illegitimate child, if he could 
prove himfelf to be the fon of the teftator, 

" Inft. lib. 3. tit. 5. § 4. L. 19. 23. 24. ff. De 
Statu. L. 2. 4* 8. fF. Unde Cog. &c. &c. 

Paul US 



/ 
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Paulas was of opimon that the bequcft wa? 
void, becaufe the condition was impofllble 
to be performed '^. 

From hence it followed that the very extra- 
ordinary paternal power, which was peculiar 
to Roman fathers, did not extend to their 
illegitimate children. If they enjoyed, or 
exercifed any authority, it arofe from na- 
tural affection, and the influence of a de-^ 
pendant fituation. 

The father was not compellable to endow 
his natural daughter ^. If he died inteflate^ . 
his natural children could inherit no part 
of his property. He had no power of ap- 
pointing guardians for them, becaufe that 
right depended upon the paternal autho* 

* L. 83. (F. De Condit. et Demonfi. Lucius Titius ita 
teflamentutn fecit, " Aurelius Claudius natus ex ilia mu- 
" Here Tr filium meum fe efle judici probaVerit, baeres 
** mihi efto." Paulus refpondit, filium de quo quaerere- 
tur, non Tub ea condit ione inftitutum videri, qux in po- 
teftatecjus efl, et ideo tefiamentum nullius cfle momcnti. 

* Inferred from L. 41. §11. ff. De Legat. 3. 

5 ^"ity 
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rityy. Neither could the agnates, or the 
relations on the father's fide, be entitled to 
the legal guardianfhip ' ; becaufe, the fiiit 
link failing, the chain of confanguinity was 
entirely broken, and no agnation fubfifted. 
But the Atilian law, which directed the pro- 
per magiftrates, where there was no tefta- 
mentary, or legal guardian, to appoint one, 
and the further regulations upon that head 
extended no doubt to natural children *. 
With refpe6l to marriage the laws of na« 
ture, and decency were obferved, and the 
prohibition of inceft comprehended the ille- 
gitimate as well as the legitimate relations 
within the fame degrees \ 

But thefe incapacities were carried no 
further. The free right of difpcfing of his 

r Inft.l. I. 13, §3. DeTutelis. I,, i. ff. De Tefla- 
inentaria tutela. L. 40. fin. ff. De Adm. Tut. L. 7. 
id. De Confirmando Tutore. 

* L. 3. C. Quando Mulier. in fin. Legititna tutcia 
evanefcit. L. 4. ff. Unde Cogn, Inft. 3. 5. § 4. 

a Inft. I. 20. § 6. L. Ult. C. qui pet. tut. 

*» L, 54. I. 14. § 2. ff. Dc Ritu Nupt. 

\ pro- 
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property, which every citizen enjoyed by the 
law of the twelve tables, was not infringed 

upon in this cafe. He was at liberty to 
provide for them or his concubine, either in 

his life time» or by will to any extent, with 
no other reflriflions than thofe which ap- 
plied to all ilrangers to his blood in gene- 
ral ^ 



On the contraiy the relationfhip to the ta Princt- 
mother was perfect and complete in every connex. 

'^or\ with 
rClbeCr. the mo- 

* thcr pcr- 

fcd. 

She communicated to them her condition as to her 
or ftatc in fociety **. If the unfortunate tion. 
offspring of a female flave were the property 
of her mafter, the children of a free woman, 
whoever might be the father, or however 
disapproved, or even prohibited the con- 
nexion, inherited from her all the rights 
and prerogatives of a Roman citizen*. No 
infamy or legal blemifh attached to the ille* 

^ This is clear from L. 45. Lucius. fF. De Vulg. Subllit. 

** L. 24. fF. Dc Statu. 

« Inft. 1. I. tit. 4. L. 5. L. 19. fF. De Statu. 

gltimacy 
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gitimacy of their birth, they were capable 
of taking by will ^ and were not even di(^ 
qualified for holding the moft honourable 
offices in the ftate ^, though in the compe- 
tition between the candidates they who could 
boaft a more virtuous origin were in tit led 
to the preference^. For it was humanely 
obfcrved that they who were fufFerers by the 
fault of others were deferving of compaffion 
rather than punifhment. 

n 

Hcrpro, As to the fucccfTion to her property they 
were prqcifely upon the fame footing with 
legitimate children, and fucceeded equally 
with them. 

^ L. 45. ff. De Vulg. Sub. L. 17. § i. ff. Quae in 
Fraud. Crcd. 

t Atnongft Gruter*s Infcriptions, p. 434. is a monument 
to the memory of C. Mamercius Januarius, who is flylcd 
fme patre filius, and filius naturalis, and yet rucccfljvely 
enjoyed the honors of Quaeftor, iEdilc, Praetor, and Du- 
umvir in his colony. 

^ L, 6. L. 9* L. 3. § 2, (F. De Decurion. L. 14. 
§ 3. ff. De Muner. et Honor. 
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By the laws of the twelve tables all fiic-^ 
ceffion to the eftate of inteftatc^ was con- 
fined to the narrow limits of fuch children 
only as were under the power of the pa- 
rent, from whom they claimed an inheri- 
tance, and of agnates^ or fuch kindred as 
w^e related in the male line only. It fol- 
lowed that mothers and their children could 
not reciprocally fucceed to each others pro- 
perty, or the children to their relations on 
the mothers fide. A remedy, however, was 
applied by the Prstor, whofe office it was to 
relax the harfli rules of ft rift law by the 
milder principles of equity. He could not 
indeed veft in them the legal eftate, which 
the law had denied, but he admitted them 
to the pojfe/fio bonorum^ a fort of poffcflbry 
light, which in efFedl was equally benefi- 
cial, and which he extended to illegitimate 
as well as lawful children ^ In fucceeding 
times, this Prsetorian was converted into a 
legal title by the Tertyllian and Orphitian 
decrees of the fenate, in the reigns of Ha- 
drian and Antoninus, and by other laws 

« 

^ L. a. 4. 8. ff. Unde Cogn. Inft. lib. %. tU. 5. § 4. 

and 
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and conftitutiions^ in which illegitimistte diil* 
dren were likewife included K 



In other So if their mother omitted them in her 
rcfpca.. ^- jj^ .^^ difmherited thim without juft caufe, 

and did not leave them a legitime portion, 
they might inftitute a fuit to annul the tn<- 
officious teftament^ She was obliged to 
apply to the magiftrate for the appointment 
of a tutor to her children^ in the fame man* 
ner as if they were legitimate'*, and they 
were equally bound by the Reciprocal duties 
of maintenance ^ Except in very particu- 
lar cafes, of which the Prxtor was to judge, 
it was thought iiiconfiftent with the duty of 
a child to bring an adtion againfl: its parents. 
, The fame reverence was enforced, and the 
fame prohibition was extended to the natu- 
ral mother, though perhaps not to the fa* 
ther •. 

k L. 5. C. Ad S. C. Orphit in fin. L. i. $ 2. ff. 
Ad Sen. Tertyll. L. %. L. 18. ff. De Bon. Libert. 

> L. 29. § I. ff. De Inoff. Tcft. 
" L. Ulf. C. Qui pet. tut. 

> L. 5. ^4. DeAgn. lib. 

• L. 4, 5, 6. ff. De In Juf, Vocat. 

• If- 
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If it be aflced how far the conient of pa- How rar 

* the con- 
rents was required to the marriage of baflard^, ^^n* of pi. 

* , ° rents wai 

a little confideration of the law, in that re- required 
{pt&, concerning legitimate children, will carriage. 
enable us td give a fatisfadory anfwer. In 
the(e» a diAin£^ion muft be made between , 
Ions and daughters. As to the firft, the 
neceflity of the father's confent being folely 
founded upon his paternal power p, it was 
only commenfurate with it. And his ap- 
probation was difpenfed with after three 
years captivity, or abfence without being 
heard of, and might be fupplied by the ma- 
giftrate, in cafe of madnefs, or even of an 
unreafonable refufal ^. When the paternal 
power was diflblved, by emancipation, or 
other means, the fon becamfe perfeftlyhis 
own mafler, the arbiter of his own deftiny 
in the matrimonial connexion *■. After the, 
father's death, the confent of the tutor was 
quite out of the queftion^ as to the validity 

f Inft. De Nupt. L. 2. if. De Rit. Nupt. 
^ L. 25. C. De Nupt« L. 9, 10, ii. ff. De R, N. 
l.« 19. ff. tod. 
' L. 25. tf. cod. 

G 2 of 
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of a contra^ which could not be entered 
into till the age of puberty, when his autho- 
rity became totally extinfl ; nor was that 
of curators required, whofe office might 
then commence, fince their power was \U 
mited to the care of the minor's property 
only, and did not aiFeft his perfonal liberty \ 
The mother was not at all confulted either 
during ^the life, or after the death, of the 

father K 

The 

• L. 8. C. De Nupt. L. 20. (F. De Rit. Nupt. 

* 10 Inft. De Adopts I cannot help noticing a pafTage 
in Sir William Black&one's Commentaries, book tbe firft, 
chapter the feventeentb, in which he gives an account of 
the civil law relating to tutors and curators. He fays, 
<< The guardian with us performs the office both of the 
** tutor and curator of the Roman laws $ the former of 
** which had the charge of the maintenance and educa- 
** tionof the minor, the latter the care of his fortune; 
<< or, according to the language of the court of chan. 
<< eery, the tutor was the committee of the perfon, the 
*< curator the committee of the eftate. But this office 
<< was frequently united in the civil law ; as it always is in 
*< our law with regard to minors/* But it is perre£lly 
clear ; />y7, that the authority of a tutor neceflarily ex- 
pired when the infant arrived at years of puberty ; that of a 
curator might then commence, and continued till twenty* 

five. 
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The amiable facility of the female fex 
required a longer continuance of the paren- 
tal care. Amongft the laws indeed upon 
this head, as they now (land in the Code of 
Juftinian, there are fome contradiflions, 
which have occafioned confiderable perplexity 
amongft the commentators. The difficulty 
has arifen from a fuppofition that, at what- 
ever periods the refpeCtive conftitutions there • 
introduced may have been originally pro- 
mulgated, 

five. <^ PupUli cum puberes efle cxperint a tutela liberantur. 
** L. I. C. Qjiando tut. vel cur. efle definunt.'* Secondly^ 
that the tutor had the entire management of the infant's 
property, as well as of his perfon. See all the titles relat- 
ing to this fttbjedl, from which thefe laws may be (eleQed. 
** Datus tutor ad univerfum patrimonium datus eft. L. 21. 
<< ff. De Excufat. Tutor domini loco haberi debet. L. 27. 
<< ff. De Adminift. Ty t. Cum tutor non rebus duntaxat fed 
**etiam moribus pupilli prsponatur. L. 12. § 3. De Adm. 
*< Tut. A tutoribus» &c. pupillorum eadem diligentia exi- 
<^ genda efl circa adminiftrationem rerum pupillorum quam 
*^ paterfamilias rebus fuis prxftare debet, L, 33. eod. tit* 
*^ Inventario fa^lo res ei traduntur, L. Ult. ^ i . C. Arbit. 
•* Tut." Thirdly^ that no curator was ever appointed whiift 
there was an eiTeCliye tutor ; aud only in the cafes of his 
incapacity, abfence reipublicac caufa, when he was excufed, 

G 3 fwf- 
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mulgated, they all acquired a new, equalj, 
contemporary authority from this republi- 
cation. The evident oppofition betweeq 
them has been accounted for, by taking a 
diftin£tion between advice, and pofitiye in* 
)uii£tion, and by fuppofing that the confent 
of certain perfons, required by one law^ 
which another declares to be perfe£tly need- 
. lefs, was dire6led to be obtained^ for the 
fake of decency only^ and not as of legal 
neceflity. But this interpretation can 
fcarcely be admitted, becaufe it is the office 
and language of laws not to counfel, but to 

* 

fufpcScd, removed, baniflied, or the property was too 
cxtenfive to be managed by one perfon. " Officium tuto* 
- ^ rum curatoribus conftitutis finem accipit. L. 19. IF. De 
^< AuEl. Tut. Curator pupilio non datur fi tutor eorum af- 
<* fuerit. L. 1 1 . ff. De Tutor, et Curat. Interdum pupiUi 
V curatores accipiunt, ut puta, G legit imus tutor non fit 
** idoneus. Inft. ^ 5. De Curat.*' The other cafes are under 
the title. In quibus cafibus, Code. It is mcorrefi, there- 
fore, to reprefent the two offices as fubfifiing at the fame 
time, with powers contradiftinguiOied and compatible with 
each other ; nor could they have ever been united, unleft it 
were poffible that the fame perfon could be under the 
age of puberty, and above it at the fame time. 

8 com- 
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command ; and the knot perhaps nju^y bp 
better unravelled by attending to the 
dates of the conftitutions, and admitiing 
the. principle^ that priar laws ^e repealed 
by thoTe which are coaled latere This 
rule muft necefliarily bp underAood to apply 
to many parts of that coUet^ion i and where 
a former conflitution is inferted, which is 

evidently repealed in the whole, or in part, 

» 

by another fubfequent law, the compilers 
muft be taken to have given it no further 
validity than is confiftent with fuch total, 
or partial, abrogation; valeat qua valeat. 
In one inftance this principle is exprefsly 

# 

allowed by die legiflator himfeif. A con* 
ftitution of Anaftaiius, which foinib the 
fixth law under the title concerning natural 
children^ was completely repealed by a con- 
flitution ofjuftin, which compofes the law 
next following. They are both thus in- 
ierted into the Code, but that the firft did 
not thereby revive, and acquire an equal 
authority with the latter^ but continued as 

Moj>£8Tiyus« 

G 4 an 
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an abrogated and obfolete law, was exprefily 
declared long afterwards in the eighty-ninth 
novel ^5 which affigns a reafon why they 
were both fufFered to remain notwithftand- 
ing, which was, that many families founded 
their legitimacy upon the efFeds of that law 

whilft it continued in force. 

< 

It (hould feem then, that, by the elder 
laws *, as in the cafe of fons, no other con* 
fent v/as neceffary to the marriage of 
daughters, than that of the father, and that 
only whil^ the child was under his power ; 
and it was exprefsLy declared, that the con* 

fent of relations was ii) no cafe neceffary. 
But, under fubfequent conftitutions t, be- 
fides the regular paternal authority, a girl, 
under twenty- five years pf age, who w^ 

^ Cap. 7. 

' Paulus, IL.. %. fT. De Rit. Nupt. in the time of 
Alexander Severus, about A. D. 222. — L. 8. C. De 
Nupt. of Gordian, about A. D. 238. 

y Of Valentinian, Valens, and Gratian, A- D; 371* 
L. 18. C. eod. and L. i. C. Theod. de Nupt. Of Hono-* 

rius and Tbeodofius, about A. D. 408. L. 20. C. eod. 

,f . . . » . .-< 

eman- 
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emancipated, could not marry without her 
father's confcnt, even if (he was in a ftatc 
of widowhood ; unlcfs, indeed, in that fitu» 
ation (he had obtained the jus liberorum ; 
till that age, likewife, if the father' was 
dead, the confent of the mother', and of 
the neareft relations, was requi(itc. In cafe 
neither parent was in exiftence, the advice 
of thofe relations feems to have been called 
in ; and if they were unable to decide upon 
the elfins and merits of the rival competi- 
tors for the fair hand of a minor, who 
was too modeft to declare her own par* 

* During the Other's life the mother had no power 0^ 
i^flenting ; in tbefe lines, therefore, 

At tu ne pugna cum tali conjuge, virgo ; 
Non aequum eft pugnare, pater cui tradldit ipfe, 
Ipfe pater cum matre, quibus parere necefTe eft. 
Virgiiiitas non tota tua eft, ex parte parentum eft, 
Tertia pars matri data, pars tertia patri, 
Tertia Tola tua eft 

' the poet Catullus muft be fuppofed to refer to a natural, 
not a legal, authority, agreeably to the opinion of Models 
tinus. L. 42. ff. De R. N. Semper in conjundionibns 

l>on folum quid liceat conliderandum eft, fed et quid ho- 

Aeflum fitf 

 * * 

tialities, 
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tiallties* the choice was refen-ed to the m&- 
giftrate •, 

Whilft the office of perpetual tutor was 
in ufe> hU confent was, of courfe, nece&ry 
9t every age ^ that of the ordinary tutor was 
required to the validity of the efpouJEals of 
his ward, who was necefiarily under the 
years of puberty ^ ; but the female, as well as 
the male pupil, was always free from any 
authority of her curator, upon this head ^. 

It follows therefore that the ccxifent of 
neither father nor mother was neceffary to 
the marriage of their illegitimate fons^ be-r 
caufe they were not under the paternal 
power, which was the only ground of that 
reftridlion. But though daughters were to- 
tally independent of their natural " fathers,, 
yet by analogy to the laws relating; to legi- 

* Si inter honeftos competitoces xnatriinonii oriatur forte 
certamen, &c. G puella cuitu verecundias propriaio noluc-i 
rit voluntatem depromere, &c« 

^ L. I. C« eod, 

• L. ao. ff. Dc R. N. L, 8. C. Dc Nupu 

timate 
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timate children, from .the maternal and 
filial relations, which appear in every other 
inftance to have been as ftrongly inforced as 
in the cafe of legitimate [children, and from 
the uncommon anxiety of thefe laws to pro* 
vide a proper proteflion for women, I am 
inclined to think that the mother, and the 
relations on her fide, had the fame right of 
prohibiting improper connexions, as in re^ 
fpe£l to lawful daughters. 

Such was the fimple and rational fyftem changes 
with refpeft to illegitimate children, which ^ntinc 
prevailed during the republic, and the reigns 
of the heathen emperors. But after the 
precepts of religion, both in faith and mo* 
rals, became an ingredient in the laws and 
regulations of the empire, not only the im* 
policy, but the finfulnefs of a£tions, was 
coniidered, and the degrees of wickednefs 
were more nicely diftinguiftied. Every kind 
pf licentious love was to be prohibited, or 
at leafl difcouraged, as far as the manners 
of the times would allow j and whilft cha- 
rity required that the unoffending offspring 

fhould 
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(hould not be left deftitute of a maintenance, 
the current of parental afFe6lion was not 
permitted to flow through an illegal, in pre- 
ference to the lawful channel, and only in 
meafured ftreams. The conftitutions of 
Conftantine relating to baftards are no 
longer extant ; but as far as the learned Go- 
thofred can perceive \ through the oblcure 
darknefs in which the fubjedl is involved, 
they could take nothing under their fa- 
ther's will, if there fubfifted any legal dc- 
fcendants — a father, or a mother, brothers 
or fiflers, paternal uncles, or any relation 
in the line of agnates. In cafe of a total 
failure of thefe kindred, their former unli- 
mited capacity continued. 

N 

I 

subfc- The laws of Conftantine were a little re- 

Srations. laxed by Valentinian the elder. If a man 
had lawful fons, or grandfons, a father or a 
mother, he could leave to the extent of one 
twelfth part of his property to his natural 
children, and their mother. But, even if 

' In Qod. Theodof. Lib. 4« tit. $. De Naturalibqs 
filiis. 

none 
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none of thefe were in being, his kindnefs 
was farther re(lri£led to a bequeft of the 
fourth part of his wealth ^. 

Thefe regulations were altered, repealed, 
and revived again, by the emperors. Area* 
dius and Honorius ^ Valentinian the third, 

r 

and Theodofius the younger*; till, after 
various changes and flu£lations ^ according 
to the ufual praftice of that legiflator, they 
were finally fettled in a fingle conftitution 
by Juftinian, in the following manner '\ 

With refpeft to the father, if he had law- Jng^ 
ful iflue, he could give or bequeath onty a juftinUa. 
twelfth part ^ of his property to his haftards 
and their mother; if the children were 
dead, a twenty- fourth part only to his concu- 
bine '. If he had no lawful children, he 

• In Cod. Thcodof. Lib. 4. tit. 6. De Naturalibut 

filiis. 

f L. 2. C. Dc Nat. Lib. 

t C. Thcod. cod- & Gothofred in loc, 

k L. 8. C. Dc Nat. Lib. Nov. i8. c. 5. L. \%. C. cod. 

tit. * Nov. 89. C. 12 — 15. ^ Mta^f iryxmu ^ 

tnignt 
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might leave them the whole «»; deda£ling 
however their legitime portion, or one 
thirds for his relations in the afcending linci 
if either of them were living ". In cafe of 
inteftacy^ where there were a wife and a 
legitimate offspring, his fpurious children 
were entitled only to a reafonable mainte^ 
iiance ^ and they were admitted to one fixth, 

when there was no wife, or lawful chil- 

« 

drenP« The fucceflion between the father 
and his children was reciprocals, and he 
could appoint a tutor for the property he 
gave or left according to the laws ; but the 
appointment was to be confirmed by the 
magiflrate *'. 

But the benefit of thefe laws was extended 
(miy to the iffue of lawful concubines. That 
is> where a fingle man formed a permanent 
connexion with one unmarried woman» who 
was confidered as an inferior wife*. The 

• * • 

« AuifMA ifyK(a(i * Cap. 12. § 3« * $ 6. 

' § 4* .^^'^ ^*'0t(. ^ Cap* 13* 

' L. 4. C. De Conf. Tilt. Nov. 89. c. 14. 
• Nov. 89. c. 12. $ 5* 

children 



ESSAV. 95 

chitdreil of Hefaricms, mcedftuom^ or prahi«^ 
bhed connexions^ Were refafi^ even a maiil^ 
tBnance \ 

The foil fiicctfliofi to the mother contU 
nued vfitlioiit reftri£iion> with one excep- 
tiofi only. If an iiluftrious woman had 
children by lawful tnai rtage, and others that 
were fpurious, the latter were incapable of 
taking any thing frora her either during her 
life, by her will, or as heirs in cafe <^f in- 
teftacy. This law fhcws the profligacy of 
the times by the neceffity of fuch a regula- 
tion «. 

But the greateft innovation in the laws of Lcgitima- 
baftards was in the introda6^ion of lecriti- '.Bymar- 

o^ nagc. 

mation? We have already feen Conftantine 
deterring perfons from concnbinage by pu- 

* Nov. 89* C« 15* nof f* av9i><tv^vf (« )M^ ket3acofU9 

Nov. 74. c. 6; Er« fc)T«T« rifMf^a. rv9 vaX^uv (perbapt e^/Ii- 
mm^ an error from the contraflion in the MSS. m^>) to ywwc- 

• L, 5, C. Ad. S. C. Orfit, Nov. 74, Princ^. in fine. 

ni(hing 
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nifliing them in their parental feelings by 
the neceflary poverty of their children^ for 
whom^ in many ca(es» they could make no 
legal provifion. In purfuance of the fame 
defign, to induce thofe who were living in 
that fituation to convert an impure into a 
lawful connexion, he enabled, that if a man 
had children by a woman in a date of con- 
cubinagCi by a fubfequent marriage with the 
fame perfon they became legitimate to all 
intents and purpofes ^, 

*rhis conftitution comprehended only fuch 
children as were then in being, and did not 
extend to future cafes, nor wds it to take 
cffeft where there were any legitimate chil- 
dren. A fimilar law, equally limited, was 
pafTed by Zeno '. It was in the reign of 
Anaftafius y, that this benefit was firft ren- 
dered general and profpeflive ; and though it 
was in fome degree reftrifted by Juftin *, it 
was again flill further extended by Jufti- 
nian, and at length fully eftabliihed, after 

5 L. 5. C. Dc Nat, Lib. - « Ead. 

/ L. 6. C.cod. « L. 7. C. cod. 

feveral 
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feveral alterations • and amendments by the 
eighty, ninth novel, chapter the eighth, 
which declares, «« that if an^ man fhall 
*• «ntftr into the marriage contract with a 
** woman who was originally free, or a 
" freed woman, with whom it was lawful 
•* to conneft himfelf, and who lived with 
*• him as his concubine; whether he was 
*• previoufly the father of any legitimate 
** children, or notf fuch marriage ftiould 
** be legal, ahd the children, both thofe 
•* already born, and thofe in their mother's 
** womb, (hould become legitimate j whc- 
" ther he fhould have any fubfequent chil- 
" dren, or not, or if fuch fubfequent chil- 
*' dren fhould happen to die." 



\ 



After the example of Conftantine, other ». b^ the 
I«fs perfect modes of legitimation were foon cui^? 
invented. — By a conftitution of Theodofius 
the younger, if a man attached his natural 

 Inff. L!b. 3. tit. i. $ 2. Lib. i. tit. 10. in fine. 
X»io. L. II. C. De Nat. Lib. Nov. 12. c. 4. Nov. 18. 
c. 11. Nov. 19. in tot. Nov. 78. 0. 3,4. Nor. 89. e. 8. 

H child 
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child to the femcc of the fcnate or magtftracy 
' of a municipal town or colony (which was 

called oblatio curia^), he acquired for him 
to a certain degree the rights of l^itimacy. 
To undeiftand the reafon of this privilege, 
k mud he obferved, that every municipal 
town or colony was governed by a fenate, 
of which the members were flyled decurions, 
and magiftrates ele^ed from that body. 
There were befidcs a number of perfons in- 
rolled in their regiflers, under the name of 
Curiales, who were liable to ferve thofe of- 
fices, and to perform other duties, which 
^ were extremely burdenfome, expeniive, and 
even flaviih. Few perfons therefore would 
voluntarily inlift themfelves in their number, 
and in the days of perfecution it was even in- 
flifted as a punifliment upon the Chriftians ^ 
To compenfate for thefe difadvantages many 

* Inft. Lib. I. tit. lo. in fine. Lib. 3* tit. i. §2^. 
L. 3. L. 9. C. Dc Nat. Lib. Nov. 89. c. 2—7. 

« Briffori. Scleft. Antiquitat. L. 4. c. 13. For the 
nature and obligations of thefe offices fee the whole titles 
Dc Dccurionibus in the Codes of Juftinian and Theodo- 
fius. Decuriones and Curiales are clearly diftinguilhed 
in L. 55, C. Jufl. 

induce- 
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ittducements were held out, and amongft the 
reft this privilege of Thcodofius, This aft 
might be perforided by the father, or other 
anceftor, in his life-time^ or by mll^^ in 
which cafe the child became legitimate when 
he accepted the execution. If his father 
had no: lawful ifTue, a natuial fon might 
likewife obtain this benefit by a fpontaneous 
offer of himfelf ; and a daughter, under the 
fame circumftances, became legitimate by 
marrying a man fo attached to that fer- 
vicc •. 



adoption. 



The legitimation by adoption, which, 3. By 
however, was only allowed when there were 
no lawful children, inftituted by Anaftafius ^, 
was abolifhed by Juftin s, and the abolition 
was approved and Confirmed by Juftinian^ 
But the reafon he afligned, that unlawful 
defires were not to be favoured, feemed in* 

* Nov. 89. c. 2. 

* L. 3. $ ult, C. De Nat. Lib. 
' L. 6. C. De Nat. Lib. 
f L. 7* C. eod. tit. 

* Nov. 7+. c. 3. Nov. 89. c. II. §2. 

H 2 confiftent; 
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coniiftent with the intR>du£lion of the next 

I 

two new methods^ equally exceptionable 



of the 
prince. 



ticcJ^^ By the refcript of the prince^ upon the 
petition of the father alleging that he ha4 
no legitimate childreiii and th&t there were 
fufficient reafons to juftify his not marrying 
the mother *. 



5. By the B\ xht will cf the father^ under the fame 

will of the , , . 

father. circumftaiices, which however required the 
confirmation of the emperor ; fo that iji the 
quaint language of the Novels, it was '* the 
" joint benevolence of the father and the 
'< emperor, that is to fay, of nature and the 
•• lawV' 

6. By no. }f a man had a ion or a dwghter by ;| 

ffc? woman, with whom he might contra^ 
lawful marriage, and in any infbrument 
public or private, fubfcribed by three ere- 

* Nov. 74. c. %. Nov, 89. c, 9. 

^ Ins tuS at/Toi tftf^oy in to ya^^wtf val^adi **• Qa^OMii* T«viap 

^1 iri» iivctr, fvcMcn MMi Kiui» Nov* 74* c* ^* M0v» 89* 

2 dible, 
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diblc witneflcs, had defiomiffated them his 
children only, without adding that they , 
were his natural children, they were hefd to 
be legitimate* But fince the diftinftion be- 
tween matrimony and concubinage co'nliftedl 
principally in the intention of the partiei 
(whether they united animo maiitali), this 
feems to have been rather a rule of evidence 
to prove a marriage, than of legitimation '. 

None of thefe fp^cies of legitimation could 
take place with refpe(5l to any childreft of a 
criminal commerce; they all fappofe the 

4 

iflue of a concubine, with whom a lawful 
marriage might be contra6led ". That by 
the oblatic curis was the lead effeflual ; it 
communicated no general rights of agnation, 
for the children fucceeded to no relations in 
fRc paJternal line i but the father, or other 
anceftor, who had obtained this privilege 
for them, and even then only to futh parts 
of their property as were fituatecf within' 
the territories of the town to which tliey 

* Nov, 117. c. 1. 

* U 3. 7^ C, Dc Nat. Lib. Nov. 74. c. fr. 

H 3 were 
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were attached j nor could they give or be- 
queath more to them than to their lawful 
children "• If ther? were any lawful chil- 
dren in being, baftards could pnly be ren- 
dered legitimate by marriage, or th^ oblatio 
curiae •. 

The paternal power, in its full extent, wa$ 
the immediate conre(juence of legitimation j 
but It was not thought right that a father, 
l>y his own aft only, ftiould acquire an au- 
thority fo extenfive, over perfons not origin 
nally fubjefted to him by the laws. It was 
f xprefsly provided, therefore, that in every 
V:afe the confent of the children themfclves 
ihould be indifpenfably rcqui(ite ; and that if 
the inclinations of a numerous f^rnily in that 
refpe£l were various, the benefit fliould b? 
confined only to thofe who were willing to 
" accept of it p, ^ 

» L. 9. C. De N. L. Nov. 89. c. 4, Gotboficd and 
9artolu8 ad loc. 

• Nov. 89. c. II. 

f £ad. *Hyaea tuu oi vauJif iitroK n^youu Even in the cafe 
of a fubrequent marriage* Eiti hm tyk rmf ofoiMMw ^ypJi^^^uw* 
««iiKri«(. L, II. ff, Pe bis qui fui yel. ill Ju^. 

It 
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• It was the introdudVion of the mode of le- The in. 

trodu^on 

gitimation by a fubfequent marriage, through «>f icfitu 
the medium of the canon law, which was ^ppofcdm 

' tl»c pari .1- 

£b vehemently rejefted by our ^ brave ancef- M^rtoaf 
tors at the parliament of Merton, and 
which drew from them the celebrated decla- 
ration — ** Quod nolunt leges Angliae mu- 
•* tare, quae hujufque ufitatae funt et appro- 
** bata *!/• Their refufal was not without 
good reafon. The policy of the Englifh 
law upon this head, is greatly fuperior to 
that of the Roman code. But we have al- 
ready obfervcd, that legitimation was unknown 
to the Roman law, whilft it fubfifted in its 
primitive perfeftion, during the republic, 
and as long as the empire retained the fpirit 
and vigour of the republican inftitutions. It 
was introduced in the decrepitude of their 
legiflation j and, at firft, with an efFeft merely 
retrofj^eftive, to enable thofe, who had al- 
ready children fo improperly born, to repair 
their fault, and not fuch as fhould keep 
concubines in future. 

, ^ ao Hen* HI. e. 9. 

H4 But 
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But perhaps the violence which the barons 
(hewed upon that occafion was not fo mach 
owing %o the goodnefs, or badnefs, of tb« 
. meafure itfelf, as to their well-founded fears 
of the power of the clergy. They knew 
their influence over the minds and coa* 
fciences of men, their exteniive power, and 
pofleflions, and the oppofition of their iiv* 
terefls to the conftitution and liberties of the 
country. Though the propofal therefore 
was artfully calculated, by falling in with 
the paflions of many of the barons, to re-^ 
concile them , to the civil law, they were 
j^qftly alarmed at any attempt to introduce 
gradually a code, of whofe contents they 
V^ere ignorant, and whofe application that 
body might direct to their own purpo(es« 
From the fame excellent motives were dc^ 
liyed their afie£ted hatred of the civil law 
itfelf, and their extreme jealoufy of the ec«» 
deliailiijcal courts. 

The ground for thpfe apprehenJfioiis h 
pow happily removed. At the reforma- 
tioji, the authority of the Pope, and the 

exor- 
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eiorbUant power of the dci-gy^ were de^ 
ftroyed i but I fear that the notions and pre* 
*)udice9 which they occafioned are not yft 
totally eradicated. Some traces of them are 
fttil to \fe (ten occalionally, in a little harih^ 
nefst and want of liberality, towards the 
ecclefiaftical courts, which have been fome* 
times difplayed irt a kindred proi'efiion from 
the days of my Lord Coke to the prefent^ 
If thefe prejudices Were confined to a few 
bufiling minds, which coukl not help lock* 
ing afkauot at fome fmall, though not totally 
unfruitful, fpo(s» which were cultivated with** 
oat tlie ailiilance of their talents and in«- 
duftry ; or if a fort of unconfcious maladh 
du metier (hould even procure them a more . 
exjLen&vf} influence, it would be nothing morp 
than what mighit be reaionably expected i 
but every one camiot but lament to find 
fuch fentimi^nts occupying a place even in 
thie breafts of wife, great, and good, nneo;^ 
-—Of thofe, whofe fuperior information muft 
have taught tbem, that thofe courts are onlyr 
nominally eccieiiaftica^ and that, though 
l^oceedii^^s are carried oa in their name,, the 

clergy 



i 
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clergy have in reality little to do with them i 
— that, in trath, they are peculiar tribu* 
nals, intrufted with the adminiftradon of a * 
certain portion of the laws of the country ; 
that they are an integral part of the legal 
conftitution of Great Britain, co-eval with 
the very exiftence of that conftitution itfelf. 
—That they are not guided in their deciiions 
by the civil law, nor yet by the canon law, 
(except fo far as it is recognized by pur mu- 
nicipal legiflature,) but by a peculiar fyftem 
of their own, founded originally in thofe 
laws, regulated occafionally by the ftatutes 
of the realm, aild tlK judgments of other 
courts of juftice, which may be confidered 
as their written law ^ but modulated by thdr 
own immemorial pra6^ice, and decifions, 
which conftitute a fort of common, or cuf« 
tomary, law 5 in itfelf not more diflin^l, or 
differing more^ from what prevails in the 
courts of common law, and equity, than 
they do from each other. — That if their 
forms bear fotne refemblance to thofe of the 
civil law J if their decifions are the decree - 
ef a fingle, but well-informed judge, with- 
out 
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out the intervention of an honeft, but frc- ^ 
qucntly ignorant^ jury ; if their depodtions 
are taken in writing by an indiffeient exa- 
miner, when a witnefs is cool and has time 
for recoUeftion, when his faculties are not - ' 
confufed by a public examination, carried 
on by ingenious men, whofe bufinefs it is to 
take advantage of his embarraffment to lead 
him to their own purpofes ; though innhefe 
and fome other refpefls their proceedings 
may differ from thofe of the common law« 
they may neverthelefs not be ill calculated for 
the inveftigaiion of thofe caufes which are 
peculiarly under their )uri£li£lion, and they 
are perfectly analogous to the practice of the 
courts of equity, which like theirs Was im- 
mediately derived from the civil law 5 whofe 
form^ alfo have been adopted even by the 
JEIigh Court of Parliament in their proceed- 
ings upon impeachments, on account of their 
intrinfic excellence, and of their being ad- 
mirably adapted to promote fubftantial juf- 
tice, without involving a queftion in the 
nice fubtleties of plpading '. .^ 

' My Lord Coke (4 Infi. p, 4.} dercribet the mafien 
Ifl (hai^ceiy as the civilians affiftantto the Houfe of Lords, 

and 
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/Hiftory of Wc have feen concubinage retained in the 

cqncubi- ^ 

the Weft ^"^P"'^' ^^ * '^g^^ eftablifhment, after the 

ckfiruc! tnuniph of the ChrilHan religion, and its 

thTRi dbontion in the Eaft by the conftitution of 
Leo. That it continued in the Weft till 



man em 
pire. 



^Vcon"^ much later times, was principally owing to 

byThc^ the depraved morals, and the oppofition o^ 

the clergy of the church of Rome. It is 

cUriou^ 

and as fuch they were formerly fometimes confalted to 
itate the p radii ce of the civil law, that the Lords might 
form the law of parliament^ on the wifdom oF^^ the coo^ 
ftitutional law of tlie realm. Impeachments were com- 
fftonly oarried on in the civi( law fdrms.-'^-See Burke's 
very able and elabofare Report on Halltngs's Trial in 1794* 
•— ** The High Court of Parliament bears in its modes 
** of proceeding a much greater refemblance to the eourfe 
*^of tlie court of chancery, the admiraltyi and ecclefiafti- 
«< eaJ courts, (which are the king's coiirtis too, and their 
** r^w Ch6 law of tlh^ Land*}, than to thofe df the commofl 
^^ taw'. The accniatioz^ is brought into parliament at thii 
«< very day by exhibiting, articles, which your committee it 
** informed is the regular mode of commencing a criminal 
♦*' {^rofecuiion, where the office of the judge is promoted 
•^ in the civil and canon law courts of this country. The 
*< anfwer again is ufually fpecific, both to the faft and th^ 
** law alleged in each particular article, which is agreeable 
**^ to the proceeding of the civil law, Jind no^ of the com^ 



r 
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curious to trace their condn^ und the pro^ 
grefs of the fentiments of thsit church upcm 
this fubje£t. In the earlier ages of Chriftia^ 
nity, when celibicy and virginity were 
eileemed as the higheft ftate of fan£tity and 
pejrfeftion, every kind of union between the 
fexes was viewed in an unfavourable lightt 
and marriage itfelf, as well as concubinage^ 
afforded a fubje6l for declamation to the 
preachers of the times. But a praftice 
which was eftablifhed by law in the empire, 

«* mon law. Anciently the refcmblance was much nearer 
^ and ftrongcr. Selden, who was himfelf a great orna- 
<• ioent of the common law, and who was perfonally en- 
M gaged 10 moft of the impeachments of bis time^ hat 
*« written cxprcfsly on the judicature in parliament. In his 
•* fQurth chaptjcr he lays down the praQice of bis time, at 
" well as of ancient times, with refpe6l to tlie proof by 
•« examination ; and it is clearly a praflice more fimilar to 
" that of the civil than the common law. " The praflice 
•< is to fwcar the witneffes in open houfc, and then to ex- 
«* aipinf them there or at a committee, either upon inter- 
«• rogatories agreed upon in the houfe, or fuch as the com- 
^ BMttee ia their dircretion (hall demand.*' So late as the 
*5 trial of Lord Middkfex (1624) the whole courfe was in 
^ a raanntr tbe fane as in the civil law. Depofitions were 
** taken and publication pafled," &c. &c- page 32. 

which 
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which had been permitted under the old 
, teftament, and was not exprefsly forbidden 
by the new, was not abfolutely confidered 
as finfuU or unlawful, or as a fubjeft for 
ecclefiaftical cenfures. Marriage was indeed 
recommended as a more perfed: and blame^ 
lefs condition, but much of the ftrong lan-« 
guage which might be quoted referred to iU 
legitimate and prohibited connexions! to 
fuch, far inftance, as were merely tempo- 
rary, or with improper peribns, or where 
the parties were married. Even under 
the ievere dilcipline of the ancient churchy 
regular concubines were admitted to the 
rites both of baptifm and the facred table *. 
The apoftolic conftitutions, whoever might 
be their author, or whatever their authority, 
notwithftanding their general charadcr of 
melancholy harflinefs, decide that the con- 
cubine of an unbeliever, if (he continued 
faithful to him, might be baptized S and St. 

• Bingham's Chriflian Antiquities, lib. ii. c. 5. $ it* 

* Lib. 8. C* 32* Um>JMMn T(fO( ««»rv &Xri nuttf iaow (r%«Aa« 

Labbei i. p. 497* 

Auguftine 
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I 

Auguftine inclines to the fame ^ opinion ''. 
In another place he exprefsly declares, that 
where two unmarried pcrfons continue faith- 
ful to each other till death, fuch a connexion 
is to be confidered as a marriage '^. The 
firft council of Toledo, which was held 
in tlie year four hundred, under the pon- 
tificate of Anaftafius the firft, decreed, that he 
who had no wife, but only a concubine, (hould 
not be excluded from the communion, pro- 
vided he was contented with the connexion 
of one woman, no matter whether wife or 
concubines They are placed prccifely upon 
the fame footing. At a period long fubfe^ , 
fequent. Saint Ifidore^ at the latter end of 

' •-De fide et operibus, cap 19. torn. 4* p. 33. Oe 
cpncubina quoqoe fi profcfla fuertt nullum fe alium cogni- 
turaiD, etiamfi ab illo cui fubdita eft ditnitCatur ; merlto 
dubitatur utrum ad percipiendum baptirmum non debeat ad* 

BBlUi. 

^ De Bono Conjugali. c. 5. In Decree. CauH 32. 
Quell. 2. c. 6. 

' Deccet Dift. 34. c. 4. Is qui non habet uxorem, et 
pro uxore concubinam babet, a communione non repelia- 
tur; tantuxD ut unius mulieris, aut uxoris, aut concubinae 
ut ei placuerit, fie conjuoQione contentus. 

the 
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the fixth or the beginning of the ieveAth Cen- 
turies, in a cooiparifon of the law of Mofel 
with that of Chilft, obfervcs, that the Jews, 
amongft whom polygamy was allov^ed^ 
might have feveral wives or concubines, but 
that the Chriftians were permitted to have 
only one wife, or one concuttncT. Thefe 
three laft paflages are introduced into the 
Decretum of Gratian, and confequently 
formed at that time an cffedivc part of the 
canon law *. 

The 

' y Decree. Did. 34. c. 5. Cliriftiano non dicam.pluri- 
mas, fed nee du^s fimul habere licitum eft, nifi uoam eao« 
turn, aut uxoremi aut certe loco uxorift, (fi conjuQX deefl)» 
concubinatn. 

• A. D. 1 15 1 4 It has been faid that Gradan tiimfelf 
was a baftard, and therefore was fiivotirable to peffttfu of 
that defcription. The church of Romei having admitted 
the orthodoxy of the council of Toledo, and giycn an ad- 
ditional fandion to this particular canon by allowing it a 
place in the Decretum^ has endeavoured to defend it from 
the charge of approving concubinage, by two dtftinfl and 
contradifiory interpretations. " i. Gratian, and the elder 
dofiofs, diflinguifli two kinds of concubinage, and hold 
diat the canon applies only to that legal connexioo whick 
was formed between two fingle peifons^ under a inutttal 

promifc 
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Thfc municipal laws of moft of the prin* ^^^^J^ 
cipal nations of Europe were not more ftrift/ }^^ 
When the Lombards made themfelves maf* 
ters of Italy, after the example of the Goths 
and other barbarians, they adopted^ in a 
great meafure, the laws of the conquered 
people. Concubinage therefore was received 
amongfl: them^ with the reftridion to 0ne 

objeft, 

promire of fidelity^ and was to continue for I'lfe^ and 
which was to be confidered as a fubftantial, though not i 
formal, nsarriage. 2* The fecond is that given by Ferdi- 
nand de Mendoza, a celebrated Spanifli canonifty in a 
learned and elaborate treatife upon the council of liliberris, 
addrefled to Pope Clement the eighth (firft printed ia 
1594» And republiOied by P. Labbe* in his Concilia^ toK i. 
p. 1009.) and which I believe is adhered to by many mo- 
dern writers. He difavows the former explanations in 
toto ; denies chat anv fuch difyn6lion is known to the coun- 
oils, the popes, the fathers, the civil lawyers, or even the 
hifiorians, and afferts that concubinage, under every fosm, 
was always condemned by the church. The council there- 
fore, he ai-gue9, was far from approving that connexion, 
or admitting that ;a concubinary could communicate worthi- 
ly ; but only permitted him to receive the facrament on 
account of the multitude oT finners of that defcription, et 
li, he adds, communicare nullo prxclarae confcientiae fli- 
mulo, et Cbrifliano nuUo pudore fufTufus auJeat, commu- 

I nicet. 
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dbjefV, which had been introduced into the 
civil law, and enforced by the church *. 

The Lombards were fucceeded by the 
Franks in Italy, who derived many of their 
laws from that country, but they made no 
alteration in this refpcft. The fame pcr- 
miirion, with the fame limitations^ are to 
be found in the capitulary of Charlemagne \ 

nicet, Ted fuo periculo et' damno. Anct he quotes Saint 
Auguftine for this very indulgence. But I apprehend, 
I • That it was always the pra£lice of the church to exclude 
impenitent finners, efpecially fuch as were living in the ' 
hahitual exercife of a mortal fin. 2. The words imply 
Ibmething more than a mere indulgence di£lated hy neccf- 
fity ; for they exprefs no difapprobation whatever ; they 
fcera to place concubinage on the fame footing with mar- 
riage, ut ei placoerit ; and they felefl one kind as differing 
from the reft, alias vivens Ibjicitur.— Either of thefe in- 
. terprctations will fupport what I have above aflTerted, that 
concubinage was not cenfured or condemned by the pub- 
lie authority of the church in thofe early days. 

• Leg. Long. L. 7. tit, 13. Nulli liccat in uno tem- 
pore duas habere uxoress, vei uxorem et concubinam. 

^ Lib. 7. c. 366. tom. I. Edit. Baluz. Qui uxorem 
habet,.eodem tempore concubinam habere non poteft, nc 
ab uxore eum dilefiio feparet concubine. 

The 
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"ybe general pra^^ice was in confoimity to 
th« laws, and the beft and. nuft pious of 
fovcreigns in thofe davs made no fcruplc of 
complying witli it. Examples may be feen 
in Ruggicro the fit Ay king of Sicilyt and 
Charlemagne bimfelf ^ 

In tbefe middle ages, a cuftoin prevailed, Morga. 
which has been thought to have introduced "*«««• 
an intermediate ftate between matrimony 
and concubinage j it was called a Morga-^^ 
naiic marriage. The" name denotes its Ger* 
manic origin *^i and it is even yet not quite 

out 

e Charlemagne's concubines were numerous ; he had a 
daughter by one after the deccafe of Faftrada ; after the 
death oi his wife Lultgaidis he confoled himlelf with four 
miftreiFes, whether at the fame time, or fuccelTively* is 
not related; their names were Mathalgardis, Gerfuida, 
Reglna, (the mother of Hugo and Dfogo,) and Adeluida.  

•» It was deriv^ed from Mnrgengahe^ or Morgengnade^ i, 
morning gift. There was a very ancie¥)t and univcrfal 
ufage, amongft all the German nations, for the hufband to 
inake a prefent to his bride th« morning after his marriage^ 
in token of his fatisfaftion. The word occurs in the laws ' 
of the Burgundiansi Franks, JLombards, Alamanni, 

1 2 Saxons, 
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out of ufe in that country^ uhder the appeU 
lation of a left-handed marriage } but the 
earlieft^aad deareft defcriptioii of it is to be 

« 

found in the book of Feuds } though it is 
there wrongly attributed to the falic law» in 
which no trace of it appears^ by a miftake 
' not unufual of referring all the cuftoms of 
the Franks to that Code\ It is defined to 
be the lawful, and infeparable, conjunction of 
a (ingle man, ^of noble or iliuftrious birth 
oMfyf with a fiirgie woman of an inferior or 
plebeian ftation^ upon thefe conditioost that 

Saxonff tnd Swedes, and has found its way into England 
in the taws of Canute, cap. 71. If a widow married within 
a year after her hulband's death (be forfeited her morgen 
gjfi. A morganatic wife was not endowed, as in the 
cafe of a perje£l marriage ; the received only her morgen- 
gab, which was an inferior proviflon, in lieu of all matrix 
monial claims. 

* Lib. 2. tit. 19. Qttidem babens filium ex nobili con- 
juge, pod mortem e)a$ non valens continere aliam minus 
nobilem duxit, qtiri nolftns exi&ere in poccato, earn defpon- 
fdvit, ea lege, ut nee ipfa, nee filii ejus amplius habeani 
de bonis patris, quam dixerat tempore fponlaliorum, vi- 
dendi gratia, decern libras, vel quantum voluerit dare, quan* 
do earn defponfavit ; quod Mediolanenfes dicunf, accipere 
ttxorem ad aioi^|^atica», (fc. legem} alibi lege falica« 

neither 
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neither the wife, nor her children, (hould 
partake of the titles, arms, or dignity of 
the hufband, or fucceed to his inheritances, 
but ifaould be contented with a certain al- 
lowance afligned them by the Morganatic 
C0ntra£l. But, fince thefe reftriflions relate 
only to the rank of the parties^ and the 
fucceflion to property* without affedting the 
real nature of a matrimonial engagement* 
it moft be confidered in the light of a juft 
manii^e, of which it ha^ every eflential 
charadber. The marriage ceremony was in 
general regularly performed, the union was 
for life and indilToluble, and the children 
in other refpefts legitimate. This connexion 
was very ufual in moft countries of Europe ; 
but I cannot find fufiicient proof that the 
concubines of Charlemagne, and fome of 
the early kings of France, were wives of 
this defcription ; nor is there occafion to re« 
fort to that fuppofition i in defence of their 
conduct* fince the ilate of concubinage it^-^ 
felf was little inferior to this in the public j 

eftimation ^. 

' Heinec. £U Jar* Gennan. lib. i. lit. lo. ( au. 
tit. ijt 

1 3 Hitherto 
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Hitherto concubinage was triumphant in 
Europe J and the conftitution qf Leo, by 
which it had been ^boHQied in the £aft« was 
never received as law in the Weft. .We will 
now proceed to trace the fteps of its gra- 
dual prohibition by the church, and the ftiil 
more dilatory and unwilling compliance of 
the ecclefiaftics. Upon this occafion I (hall 
quote a paflage from the mafterly pen of 
Giannone, which comprehends, in one fen- 
tence^ a complete abridgement of the 
whole hiftory of the body of the canon 
law. *' What at fiift was only recom- 
5* mended, in the v^arm rhetorip and ferr 
" mon$ of the fathers, not as a neceflary 
part of .duty, but as contributing to 
Chriftiaa perfedion, gradually became 
'' the fubjcd of decrees and canons, and 
** was finally rendered niatter of compul- 
" fion, by cenfures, and excommunications 8." 
Jt was late however before thi? proctf? was 
completed with refpeft to the prefent fub-: 

z Prima fi cominciava coll' cfortationc eco' feraioni da' 
Padri, dipoi fi veniva a dccretarlo per via di canoni, cd, in 
fide, al conftringiiQento per via di cenfure e rcommunicbe. 
Cap. 10. 
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jc£t, and long fubfequent to the dates of 
thofe laws which regulated ufury, divorces, 
and tithes j and not till the cftaUifliment of 
the celibacy of the clergy became a part of 
the policy of the court of Rome. * The fame 
canons which prohibited the marriages of 
priefts would neceflarily be extended to their 
concnbines. They were then conffdered, as 
in fome countries they are at prcfent, as a 
fort of inferior wives. Under pretence of 
that looier connexion, the whole .intent of 
the regulation m'ght otherwife have been 

to 

fruftrated; and the intereft of the Roman 
church required that, if poffible, every family 
- attachment fhould be prevented.' During thfe 
tenth and eleventh centuries, unceafm'^ and 
vigorous endeavours were ufed to accompli (h 
both thefe points, and the fuccefs was fiich 
as might have been expc6led from an at- 
tempt to counteraft fome of the moft potent 
principles in nature. The anrelaxed con- 
tinence which was required of a large body 
fubjedt to all the paffions of humanity, was 
too unreafonablcto Be carried into eflfe6l. 
The clergy refilled even forcibly every at- 

1 4 tempt 
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I 

tempt that was made to aboUfli both mar- 
riage and concubinage ; and when they were 
at length excluded from the married ftatCt 
the nK)re obftinately they adhered to their 
mlArelies^ Councils might declaim, and 
pontiffs threaten, the clergy were firm, in 
their oppolition ; and there was no man in 
the facred pfofeflion, from the bifhop to the 
loweft minifter in the temple, who did not 
claim, and exercifc, his. privilege of maintain- 
ing a concubine in the face of the world K 

Ntcho. Amongft the reSt^ Pope Nicholas the fe*- 

condt exerted hirofelf (Irenuoufly to remedy 
thefe abufet. He affembled a council at 
Rome, and another at Amalphi, in the year 
io;9» where fevere puniftiments were de- 
creed againft offenders, and they even de- 
pofed the bilhop of Trani ^. 

» I(l..eap. 13. Gil ecckfiaflici fusono quelle cbe oAi- 
naraeate fi oppofiMro, rcfiilendo col fatto a ranti coocilj che 
il deteilavano; pcrchi, non fi volendo bro permettere 
nemiiieno Ic cnogli, noa volevobo abbandmare Ic concu- 
bine. 

* Not! vi era Velbovo» ni prete» tA diacono, ne mini- 
Dio cbieric<H cbe non avefle la propita coocubina* Giaiu 
Md. 

The 
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The fpirit and talents of Gregory the HiWe. 
ieventh were eealouily engaged in purfuit of (Eiccicd 
the fame object ^ He thundered forth .his ^ 
imprecations and anathemas againft wives and 
concubines, which were anfwered by die 
clergy with execrations, farcafms, and ca« 
iumny "^. They accufed him of herefy and 
inficyvation,of difhirbing the peace of the 
church, of necromancy^ and of fomicatioa 
aad adultery, with the countefs Matilda, the 
wife and widow of the duke of Lorrain* 
Tumults were excited in every part of Eu* 
rope i but that fierce and inexorable pontiff 
was not to be deterred from his enterprizes 
by any oppofition. 

Gregory's efforts were (econded, with Progrefs 
fnore or lefs zeal, by fucceeding Popes and man 
councils. The puniQiment denounced againft 
offenders was increafed in proportion to their 

' Mofhelm, ii. p. 500* 

" Amongft other pieces of wit, the following ilegani 
epigram was produced againft this Pope : 

Nudipes antifteS) non curat clerus ubi fles, 

Dum non inccdis, iles ubicunque velis. 

ftubborn- 
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ftubbornnefs, through the regular ecclefiafti- 
cal gradations of . fufpenfion^ deprivation, 
and excommunication. Even they wlio 
knowingly heard mafs from priefts who kept 
concubines were excluded from the commu- 
nion of the faithful '. The council Of Tours 
forbade theni to leave any property by will 
to their baftards or concubines \ and if the 
canon was violated, the things bequeathed 
were confifcated to the church"^. As the 
power and cunning of the Roman pontiffs 
increaied, whilft that of other potentates 
feems to have equally diminifhed, the pro- 
hibition was extended, and with additional 
force, from the clergy to the laity '. They 
are exprefsly mentioned as early as the council 
of Buda, in 1279™. Many of thefe laws were 

thtf 



' Deer. Nich. II. & Alex. II. Dift. 32. c. 6. ele£led in 
1059. 1061. 

^ A. D. 1239. cap. 7. Labbe, Concil. torn. xi. p. 567'. 

' Siccotne crefccva raccorlezze e potenze ne' Pontcfici 
Romani a pari delta negligenza de' principi, fi ftefe anche 
la proibizione a* laici. — Giannone, cap. 14. 

^ Cap. 47. Ne laici publice teneant cor^cubinas, 
&c. . Tbe punifliment infii£led was the leHer excommuni- 

cation« 
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the decrees of national or provincial fynods j 
but the fubftanceof them was.com jirehended 
in thofe of the oecumenical council of Bafi?, 
held under Eugenius the fourth"", which 
pronounces concubinage to be a mortal fm, 
both in clergy and laity, whether married or 
iingle ; and the fame regulations are repeated 
with little alteration in the general council 
of Lateran under Leo the tenth". A re- 
gard for the purity of their manners was 
• ' • . . 

held out as the pretence in both cafes ; but 
the real motives of the prohibition were 

fomewhat different with refpe6l to the clergy 

» '. 

and the laity ; the maniages of the latter 
were a fruitful fource of revenue, whilft the 
pradlice of concubinage could bring ho emo- 
lument to the church; unlefs through her 
ccnfures, and the penance which would be 
injoined offenders, if it were prohibited, 

Qtion. Labbea^L p. 1090, I cannot conceive whatfliould 
have induced Heineccius, £1.' Ju^. German, ^ 309. to af- 
fert that concubinage was exprefsly allovtrcd by the laws of 
the church, and no punifliment decreed againd it, till the 
fixteenth century, and the council oF Lateran. 

■> In I434> SefT. c^o- cap> !• ^b. xii. p. 549. 

■. In I5I4« Selp9. Lab. nr. p. ^27.. 

The 
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"the Canons ag^inft the concubinage of 

the clergy were equally fevcre with thpfe 

which prohibited their marriage, but they 

were not inforced with the iame rigour, and 

indeed, from the fcandalous univerfality of 

the pra6lice, it mufl have been connived at 

by the court of Rome, To reftrain them 

from all intercourfe with the female fex was 

. found by experience to be abfolutely impofli^ 

ble, more unjuftifiable irregularities might 

be committed, and the tacit allowance of 

this leafl: criminal connexion might be con* 

iidered as a reafonable compromiie. The 

interefts of the church too were not fo much 

concerned. The danger of weakening the 

attachment of the ecclefiaftics to their fpiri^ 

tual mother, and of their affections being 

engrofied by their carnal fi&milies, and 

worldly affairs, was lefs to be apprehended, 

where the union was (lighter, the objeA, in 

condition of life and perfonal character, lefs 

worthy^ and the children held in difrepute 

by the civil laws, and in the public opinion. 



After marriage was held to be a raa:ameQt, 
the concubinage of the laity alfumed a new 

7 form. 
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form. No longer a mere mortal (in, it was 
converted into a fliU more odious crime. To 
keep a concubine was to xlefpife the conjugal 
rites ; this amounted to a contempt of hc^y 
church, by which they had been declared fa<^ 
cred ; now all contemners of the church 
were heretics, and therefore, by the ingenious 
logic of Rome^ every concubinary incurred 
the guilt, and was fubjed to the punifhment, 
of herefy*. 

IB 
I 

The Popes endeavoured to impofe their 
regulations upon all the countries which 
were fut^efl to their authority, but their 
iocoefs was various. In Spain they were succe& in 
implicitly received i in Germany the decrees Germany. 
and prohibitions were ine(fe6tual, and the 
pens and gefiiils of the ftouteft theologians 
were in vain exercifed from the time of 

* Council of Narboime, under Julius III. 1551* 
Can. 64. Lab* xv. p-'^o. In eos (cpncubinarios) tan- 
quam in ooojugalis racramenti conteniptores, ob idque 
baerefeos nomine fufpefios agatur. £t ubi in jus, inqui(i« 
tione m eos fada, vocati fuerint, digno fupplicio affician- 

tur# 

Gregory 
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Gregory till the council of Trent in oppofing 
the fervid demancbP for matrimonial liberty, 
which were infiiied upon by the divines of ' 
France, that country. France was difobedient like- 
wife to her fpiritual father^ till the time of 
Calixtus the fecond, who, being of the royal 
family, had influence enough to deprive the 
French clergy of their wives, notwithftand* 
ing tbf^ir murmurs % The oppofition was 
ftrong, the aid of the fecular arm was called 
in, a ccmpromife took place, and whilft 
priefls, deacons, and fubdeacons were pro- 
hibited, the inferior orders were allowed to 
retain thfeir wives. Their miflrefTes were not 
much molefled, it required longer time to 
extirpate them, both from amongfl the 
clergy and the laity j and Cujacius informs 
us^ that a regular and legitimate boncubi* 
nage was flill in ufe in his time in Gafcony, 

» 

p Fcrvorofc dom^nde He* German!. Id. 

« Dift- 27, c. 8. The wit of the clergy was equally 
alive upon this occafion. A. D. 1 1 19. 

O bone Calixte^ nunc oranis clerus edit te, 

Olim pre(byteri poterant iixoribus uti. 

Hoc defiruxiili tu quando Papa fuiili ; 

Ergo tuuiD feftum nunquatn celebretur bonefloro*' 

9x16 
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and the Pyrennees^ The Swifs not only switzcr- 

• . land. 

retained this pra6tice till the time of Zuin<- 
glius, but abfolutely obliged their parifli 
priefts^ in many places, to keep concubines, 
for the fecurlty of their own wives and 
daughters'. In Italy it was found^much ^^^^r- 
eafier to extirpate concubinage amongft the 
laity than the clergy » The canons of the 
church were fupported by the civil princes ; 
and Charles the fecond of Ai^ou inflidVed the 
penalty of the forfeiture of a fourth part of 
thcit property upon concubines, who were 
excommunicated, and not reconciled within 
a twelvemonth. But the clergy had thcbold- 
nefa to affcrt, • that their concubines were 
exempt from the fecular jurifdidion, as a 
part of their family, and that princes had 
no authority to ^naft penal ftatutes againft 
them. This dodrine was maintained by 
fome celebrated canonifts; afld when Robert, 
the fon of Charles the fecond, attempted, in 
1 3 1 7, to carry the law above mentioned into 
execution in the kingdom of Naples, the 

' A- D. 1590. . • Slcidan. IS59* 

clergy 
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clergy arofe with fuch fury that he was 
obliged to deflft^ The celibacy of the 
England. clcTgy was cftabUflied in England by the 
fynod at Winchefter, held in the. year 10769 
under the legate of Gregory . the ieventb 1 
and» after his decrees were executed with 
greater fever ity by the exertions of arch- 
bifhop Anfelm, the ecclefiaftics here were 
not behind thofe of other nations in thefe 
irregularities* as our hiftoiians will fully 
denumftrate \ 

iit?^*^°" In this manner concubinage maintained 
its ground throughout all Europe till the 
middle of the fixteenth century j the laws 
of the church, by which it was condemned, 
were feldom* or but feebly, executed ; and 
the gentle exhortations of the ecdefiaftics 

< Giaitnone. 

^ Hume, ii. p. 64. Our faciDtious couatryman Walter 

de Mapcs was greatly fuperior to his foreign brethren in 

his ttell-known verfes upon this occafion. — Prifciani re- 

gula penitus caflatur, &c. &c. lie Teems rem aca tettgiflt. 

Reor efTe melius, et magis decorum, 

Quifque fuam babeat, et non proximorum. 

were 
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ft 

wwe more than counterbalanced by their 
pxample. At that period, the revival of 
truth and fcience diffufed a purer morality ; • 
the efFedts of the reformation were UDt con- 
fined to the proteftant aflemblies ; the church 
of Rome was fchooled into a correftion of 
its manners. Concubinage was prohibited 
with new feveiity by the council of Trent "^y ' 
the canons began to be feripufly inforced, 
the clergy amended their conduct, and from 
that time every connexion, fliort of lawful 
matrimony, has, been univerfally confidered 
as a finful and unci editable pra61ice. 

But though concubines were common in Hiftory of 

° ^ baflards 

the middle ages, we are not to imagine that ^/"^^^'^ 
illegitimate children were upon the fame foot- ""^*" 
ing with thofe which were born in marriage. 

If we may credit contemporary writers, ^^^^^^^ 
an exemplary chaftlty was the peculiar virtue ^jj^^g** 
of moil of thofe barbarous nations, who Baftards 

dcfinlca. 

w Scff. 24. c. 8. as. cap. 14. 11 Nov. 1563. The 
biQiops are directed to proceed fine Ilrepitu et figurfc judicit, 
ct fola fafli veritate infpeda, 

K. wer^ 
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were the anceftors of modern Europe. The 

pure manners of the Germans have been 

 

inimortalized by the enchanting pens of 
Caefar and Tacitus, and a teftimony equally 
honourable has been gjven to thofe of the 
Saxons, the Goths, and the Vandals *, who 
are even faid to have punifhed incontinence 
with death. Hence it would neceffarily fol- 
low that feme degree of difcredit would at- 
tach upon the iffue of illicit amours, and 
they would probably be ftigmatized by an 
cxelufion from the mheritance of their pa- 
rents, and othtr marks of difgracc. For 
this reafon the name of baftard was always 
odious in Germany y, and we find, in their 
re(pe6live codes of law, tha? the right of 
fucceffion was univerfally confined to legiti- 
mate children. I do not know whether we arc 

to attribute the relaxation of this northern fe- 

• __ ^ 

verity amongft the Lombards to the luxuri- 

* Salvianus, quoted by Brotier in Tacit. Germ. iB. 
Effe inter Gothos non licet fcortatorem Gothum, &c. For- 
nicatio apud illos crimen, &c. Heincccius,. Elcm. Jur. 
^ * Germ. 146. n. 

' Du Cange, voce Ba/lardus. 

ous 
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cms climate of Italy, or the contagion of 
Rome, but they form a fingle exception # in 
beilowing upon natural children a certain 
portion of their father's property in cafe of 
his int&ftacy. 

Ytt fovcrcigns and nobles feem to have Sovc- 
aJTumed a right of eftabliftiing their baftards noWcsaf- 

I- . . fumed 

Upon a perfed equality with their. lawful privileges. 
children*. - The annals of almoft every 
country, during the middle ages, will fupply 
many examples of their fucceeding to lord- 
fhips and kingdoms, hy the will of their fa- 
ther, by inteftate fucceflion, or the choice 
of their fubjefls ^ ; and fb little was the il- 
legitimacy of their birth confidered as a 
blemifli, that they did not blufh to af- 
fume the name as a part of their deicrtp- 
tioHi as in the well-known epiftle of Wil- 

* LL. LoDgobard. Lib. 2. tie. 14.' § 2. 

* Du Cange, voce Baftardus. 

^ Intfances may be feed in the annals of the Vifigoths, 
Danes, and Normans, in IFidor. Hifp. Cbron. Goth, ad 
545. Adam. Brem. Hift. £cc. L. 2. c. 54. Sturles, Hift. 
Norveg. pu 67. Heineccius. 

K 2 liam 
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liam the Conqueror to Alan Count of Bri- 
tany ^. 

Thofcof Meantime the condition of baftards of 

ordinary 

rank. ordinary rank was very miferablc ; they were 
not only incapable of hereditary fuccefllon, 
but were confidered as infamous ; in fome 
coun tries » they were incapable of being par* 
ties in a court of juftice^', or of difpofing 
of their property by will, and were even re* 
duced to a ftate of villenage *• The pro* 
vincial council of Toledo in the feventh cen- 
tury decreedj that the natural children of 
the clergy, whatever their rank, (hould be 
the perpetual (laves of the church to which 
they belonged ^ 

r 

Changes gradually took place in mofl^ 
of the countries of Europe, both in the 

* Ego Willelmus cognomento Baftardui. Du Canp i. 
202. ^ Du Cange. * Heineccius, L. i. 149. 

'r Tha ninth council of Toledo, under Eugenius L A. D. 
655, cap. 10. Labbe, 6. p. 455. Proles in Tervitutem 
ejus ecclefix, de cujus facerdotis vet miniftri ignominia nati 
funt, jure pcrenni manebunt. 

condition 
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« 

condition of noble baftards, and of thofe in 
the lower clafs. But fince the records of 
France have been better preferved than thofe 
of moft other nations, the 1>eft iMuftration 
of the laws and manners of the middle age^ 
is to be found in the hiftory of the Franks. ^ 
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During the two firft races of their mo- ^ftJJJ^tn 
narchs little odium feems to have attached F"»««- 

ift Period. 

upon the name of baftard, and the fove- two firft 
reigns of that period made fcarcely any 
diftinflion between their legitimate and 
their illegitimate offspring. Thus Thierry, 
or Theodoric, the natural fon of Clovis 
the firft, (hared the kingdom with Clodo- 
mir, Childebert, and Clotaire, his legiti- 
mate brothers, Clovis the fecond, the legi- 
timate fon of Dagobert the firft, divided the 
kingdrfm with Sigebert, his baftard brother; 
and, which is a ftronger inft?ince, Lewis 
and Carloman, the baftards of Lewis the 
flammerer, were both crowned kings, to 
the exclufion of Charles the fimple, their 
lawful brother s. 

. f D'AguelTeau, Diflertation fur les Batards* Oeuvrcs, 
torn. 7. 

K 3 \ During 
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During the fecond race indeed it (hould 
feem that doubts be^an to be entertained 
whether they fhould bt admitted to the fuc- 
c.eilion tathe ctown. We may obfeive that 
Hugj) and Drogo, the natural fons of 
Charlemagne, were condemned to a mo- 
naftic life, and excluded from any part of 
their father's inheritance. Carinthia only, 
of* all his paternal dominions, was allotted 
to Arnulf, the natural fon of Carloman, 
A. D. 880. Charles Le Gros endeavoured, 
but without fuccefs, to eftablifh the fuc- 
ceffion in Bernard, his fon by a concubine. 
And though Arnulf, the emperor, after 
much conteft with the inhabitants of Lo- 
tharingia, beftowed that kingdom, in his 
life-time, upon Zuentebold his baftard, the 
nobles fubmitted with reluctance, and at 
length deprived him of his life and fove- 
reignty, A. D. goo\ 

Thefe privileges, however, were peculiar 
to the higher ranks, amongft whom the k^ 

* 

. ^ Heineccius. Eletn. Jur. Germ. i. | 147. 

5 cognition 
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cognition of the father had the efFe6l of legi- * 
timation. All other baftards were even re- 
duced to* the condition of ferfs or villeins. 

* 

Both thefe points are fully proved by an 
anecdote related by Witikindus. Herman- 
froy, king of Thuringia, had married Al- 
meberge, the legitimate 'daughter of Clovis. 
When I'hferry, the baftard fon'ofthe f^me 
monarch) fucceededto the throne df France, 
and his title had been acknowledged by hisf 
fubjefls, he fent an ambaffador to his half- 
brother, to requeft his recognition of his 
title. But Hermanfroy, refufing his affent, 
exprefled his aftonifhment, ** that he who 
'^ was born a (lave, (hould think of afpiring 
*' to a throne before he had obtained his 
'* liberty." He adverted to the general 
law, and refufed Thierry the exemption 
which was ufually claimed by perfons of 
his rank K 

^ Lib. I. D'Aguefleau. Mirari non fatis poflei quo- 
modo ufyrpare veltet prius ixnperium quam libertatero fer- 
▼us natus. 

K4 With 
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ad period With the third race, a new era commenced* 
rare. 'Hugh Capet iflbcd an ordinance, by which 
baftards were excluded from the Aicceffion 
to the throne, and were no longer acknow- 
ledged as members of the royal family. He 
introduced likewife the bar, or baton, into 
their arms. The condition of other noble 
baftards feems to Have undergone the fame 
change, and from this time they vvere ex- 
cluded from their father's inhei itances ; but 
thofe of the lower orders ftill letained their 
feryile lituation, Amongft other marks of 
villenage, tl)ey paid the ufual duties which 
were exafted of perfons in that condition j 
and they could difpofe by will of no more 
property than to the value of»five fols, with- 
out the confent of the lord.; nor could they 
marry a woman of a condition fuperior to 
their own. without incurring a forfeiture 
of a third part of their goods. They were 
however allowed to be free born in fome 
provinces where villenage was not in ufe, or 

was lefs rigorous K 

» 

^ D'AgucITcau. 

The 
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The right of fuccceding to baftards> where 
they left no iffue, was briginally the perqui- 
fite of th? lords ; but it was gradually en- 
croached upon by the king, and at length en- 
tirely reunited to his domain. This ufurpa-* 
tion, and the eftablifhment of the maxim, 
that the Lords Haut Jufticiers do not fuc* 
ceed, unlefs where the baftard is born, do- 
micillcd, and dies within their feignory, 
feems not to have been fully completed till ^ 
the reign of Francis the firft. And from an 
ordinance of that monarch in 1534, by 
which he grants permifTion to foldiers and 
archers, even if they are baftards, or ftran- 
gers, and had no letters of legitimation or 
naturalization, to make a will, or tranfmit 
their property to their relations, it appears 
that they were ftill in fome meafure in a ftate 
offervitude^ 

Yet tlie commencement of a third, or the 5* ^^'^^^ 

' aern p^ 

modern period in the hiftory of this fubjefl, ^^* 
may be fixed in the latter end of that reign. F«n«*«'^ 
Jt is clear that from that time, by the general 

» D'Agucflcau. 

laws 
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laws of the kingdom, and the cuftomary 
codes of ' moft provinces^ they were confi* 
dered as entirely free^ and exempt. from any 
marks of villenage 5 they became capable of 
making wills ; and the only diflrinfbion be- 
tween them and legitimate perfons^ as to the 
rights of property, confifted in the rules of 
inheritance in cafe of inteftacy". " 

. Amongft the many real, and pretended 

evils of the French monarchy, none called 

* 

for a more radical corre£lion, than the in- 
credible multiplicity and variety of* laws in 
which their jurifprudence was in tangled. 
Befides the general laws and ordonnances 
which extended to the whole kingdom, 
every province, nay almoft every diftrift and 
baillage, had its feparate code of cuftomary 
regulations* 

Upon the fubjeft of which we are now 
treating, their difpofitions were infinitely va- 
rious ; but in the midll of this confufioh, 

• D^AgueflTcau. 

we 
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i»^ may clearly perceive, that in the coun- 
tries of the Droit Ecrit, the influence of the 
civil law, ever favourable to concubinage, 
had extended to the iflue, in. different de- 
grees, the privilege of maternal fucceffion ; 
whilfl, in the .other parts of \he kingdom, 
the operation of the other caufes I have be- 
fore ftated, had annihilated all connexion 
with their anceftors. But many of the mo- 
dern laws relating to baflards, before the 
deftruftion of the monarchy in France, were 
deduced from this their original and moft 
ufual fituation, and even their incapacity to 
difpoie of their property by will, though 
without any other trace of- villenage, flill 
continued in fome diflrifls, as the Bourbon- 
nois and Bretagne. Some effefts of the 
former privileges of the illegitimate children 
of great men ftill fubfifted. The cuftoms of 
Artois exprefsly declare the nobility of the 
illegitimate fons of nobleinen. The French 
lawyers have decided the fame point in gene- 
ral, with only this reftri6^ion, that the fon 
defcended one ftftp in the gradation of ho** 
nor below his fathers that the baftards of . 

kings 
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kings are, or rather were, princes ; of princes, 
lords ; of lords, gentlemen ; , whilft the 
unfortunate offspring of fimplc efquires de- 
generated into the humble condition of ple- 
beians ^. 

in. The We have now traced the fubj^ft before us 
foB. through the regulations of the moft cele- 

brated nations, of antiquity, and have, in 
fome meafure, deduced the hiftory to our 
own times.^ In the loofe ftate of fociety, 
before 4aws and manners had acquired a de- 
finite and confiftent form, we find little to 
attrafl our attention, and ftill lefs which 
can be applied to any praflical utility. It 
may be a curious quefiion how far the ope- 
ration of climate^ and other local caufes^ 
may fo'far affeft the habits of men,- as to 
occafion the very eflential differences, which 
have ever exifted between the laws of the 
Eaft and thofe of the, Weft, upon this/ub- 
je6l s but a legiflation, however high its au- 
thority, which was calculated only for a 
chofen people, for certain wife, but peculiar, 

 D'Agueffeaii, 

ends. 
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ends, can feldom fupply models of law or 
policy, upon general principles, to natibns 
whofe (ituation and obje£ls are totally dif- 
ferent. The hiftory of Athens is the beft 
commentary upon thofe narrow maxims, 
which excluded from thfe rights of legiti- 
macy and of citizen (hip a large portion of 
inhabitants, who neverthelefs might have 
contiibuted their full (hare to the wealth 
and profpeilty of the country. The cafual 
regulations of barbariahs would fcarcely have 
deferved notice, if we did not difcover in 
them the origin and foundation of laws 
and cuftoms dill fubfifting; But the legal 
fyft^m of the Romans^d^pfianded, and has 
afforded, a picture more diftin6t^ and upon 
a larger fcale. 

Upon comparing thofe laws with the prin- 
ciples before laid down, it will have been 
feen, that wh^ft, to promote an.inftitution, ^ 
of whofe policy they were fully fenfible, they 
feem to have violated the principles of juf- 
• tice and of humanity, by inflifting penal- 
ties upon celibacy of too fevere a nature, 

and 
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and which infringe too much upon the com* 
mon rights of mankind^ and by depriving 
the unhappy offspring, in many cafes, of a 
part of what the benevolence of their pa- 
rents might beftow upon them, and, in 
others, by leaving them quite deilitute of a 
provifion ; fo, on the other hand, they feem 
to have more than counterbalanced thefe 
provifions, by laying too many reflraints 
upon marriages, by the abfurdity of allow- 
ing their validity, though contracted in de- 
fiance of thofe prohibitions, and, above 
all, by permitting concubines, by admitting 
baftards to every privilege on the part of 
their mothers, an^ J^y the power of legiti- 
mation. 

It is unneccffary to collefl here the vari- 
ous learning, which might be drawn toge- 
ther from the books of autliority upon the 
laws of England, The principles which 
arife from them are few and fimple. The 
comparifon with other laws will be bcft 
made by confulting the correfponding heads 
in the abridgements and digefts. Upon the 

whole 
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I 

I 



INTRODUCTORY ESSAY. . I+3 

whole view, it wjll appear, that upon this 
* important and delicate fubjefl, the laws of 
this country have'difcovered the happy me- 
dium, and have fleered clear of thofe eji- • 
tremes, of too great relaxation, and un- 
juflifiable ftriftnefs, intq which many' other 
nations have fallen. That marriage is fa- 
voiired in the only points which feem pecu- 
liarly to bear upon it, and that, trufting to 
natural inftinft, and not having to encouri- 
tcr the formidable prejudices which have 
diftorted the legiflation of other countries, 
they have left every ipan at liberty to form, 
or not to form, the nuptial connexion. 
That agreeably to found maxims of policy, 
- they difcourage equally every connexion be- 
tween the (exes, except that of lawful ma^ 
trimonyj and have juftly refufed to diftin* 
guifti from the reft the ambiguous ftate of 
concubinage. That they have defined, by 
an unerring rule, what perfons (hall ^ con- 
iidered as illegitimate, and have not held out 
an encouragement to illicit love by admitting • 
legitimation. That fince the right of in- 
heritance is the mere creature pf the laws, 

they 
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they have properly refufed that benefit to the 
iflue of a connexion of v/hich they difap-- 
prove J but they have laid* thofe unfortunate 
perfons under no other incapacities refpefl* 
' ing property j and, whilft they deny the pa- 
rents -any civil authority in tljat charaftcr, 

they allow the relation fo far as to prevent 

* 

inceftuous marriages, i.nd to compel the na- 
tural and mutual duties of maintenance. 

To what are we to attribute this excel- 
lence of the Britifh laws above, thofe of fomc 
of the wifeft nations in the world? It is 
folely , owing, under the bleffing of Provi-- 
dence, to the reciprocal a&lon and readlion 
of good laws, and good morals. Where a 
people, conlpicuous for their virtue, are 
their own legiflators, the laws will naturally 
partake of the national charader,, which, in 
return, they will contribute to form and im- 
prove. The Britifli is perhaps the only coun- 
. try, under an equal degree of wealth, com- 
merce, fcience, and refinement, where inte- 
grity of principle forms an operative part of 
the national character, and uniformly inHu- 

' enccs 
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etices the cohdu6t of individuals^ as a per- 
manent and general motive to a6tion. Of 
minds fo conftituted. foreigners can fcarcely ^ 

form an idea. When a Frenchman, for in- 
ftance, firft arrives in this country, he con- 
fiders that appearance of virtue which can-* 
not but foon engage his obfervation, as gri« 
mace, or an affedation of honefty for thepur- 
pofes of deceit. • When upon a nearer view 
he finds it to be real, his aftonifhment is 
only to be equalled by his contempt. Not 
aware that •* virtue and integrity are the 
*' ftanding policy of individuals, as juAice 
•* is of dates," not diftinguifliing cunning 
from wifdom, they are ever ready to defpife 
what they cannot comprehend, and to attri- 
bute the excellence of our laws and conftitu* 
tion, and the happinefs of the people, which 
even envy canrtot deny, to any caufe rather 
than the true one. 

If it be afked ftill farther from whence 
arifes this boafted fuperiority in virtue in the 
Britifh charafter ? An adequate caufe may 
be eafily affigned, — in the pure and exquifite 

L religion 
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fpe£): to the unhappy offspring of fuch ille- 
gal connexion Sy fo different from what pre- 
vailed in the days of pagan fuperflition, and 
when a religion the fame^ in name and out- 
ward form, with our own, but far different 
in fpirit and effe6t, was avowed as the guide 
of the firft Chrlflian legiflators. 

May thofe laws and that found form of 
religion, which is their only folid bafis,.evcr 
maintain their ground in this highly-fa- 
voured iflei unfhaken in their foundation, by 
any falfe principles, under whatever fpeci- 
ous names they may be introduced ; and not 
weakened in their effefls, by the inattention 
of thofe, whofe duty, as well as interefl, it 
is to fupport them both by their counte- 
nance and example ! 



r 



THE CASE 



O F 



H O R N E R 



AGAINST 



LIDDIARD, otberwife JFHir BLOCK, 
falfely calling berfilf HORNER. 



TTARRIEr LIDDIARD, otherwife 
Whitelock, was the natural daughter of 
Sarab Liddiard, by John Whitelock Efquire^ 
and was born on the 12 th day of September 
1777. Mr. Whitelock died in the year 1788, 
and by his laft will, bearing date the 30th 
of April 1787^ in which he appointed Sarab 
Liddiardt and George Ajkley^ fince deceafed, 
his executors/ he acknowledged Harriet Lid^ 
diard^ otherwife Whitelock, as his natural 
child ; and bequeathed cert^n parts of his 
peHbnal property to his executors upon 
truft, to put the fame out at interefl*, until 
Harriet Whitelock (houid attain the age of 
twenty-one years, or be married, with the 

L 3 confent 
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confent and approbation of the faid Sarab 
Liddiard and George AJhley^ or ihe Survivor 
of them } the intereft^ meantime, to be laid 
put in her board, maintenance, clothes, and 
leducation ; and to pay her the whole, when 
(he (hould fo attain the age of twenty-one 
years^ or be married with fuch conient ; and 
it was his will and defire, that all poffible 
care fhould be taken of the faid Harriet 
Wbitehck \ and he gave the tuition and care 
of her to Sarah Liddiard and George 4Jhley 
during her minority. 

On the 7th day of March 1 796, a mar- 
riage was folemnized between Thomas 
Strangeways Horner E/quire ^and the faid 
Harrift Liddiard, otherwifc IVbitelock^ ipin- 
fter, by virtue of a licence, under feal of the^ 
conliftory court of the Lord Archbijhop of 
Canterbury ; wherein Harriet Liddiard^ other- 
wife Wbitehck^ is defcribed as a minor ; and 
wherein it is ftatcd, that the marriage wa^ 
folemnized by and with the confent of 
Sarah Liddiard^ there ftiled Sarab Wbite^ 
hckt widow, her mother, and guardian} 
and which confent was in fa£t obtained. 

In 
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In February 1799, a fuit was inftitiited 
by Mr. Horner^ in the confiftorial court of 
London^ againft Harriet Liddiardy othervvife 
Wbitelocky falfety calling herfelf Horner^ 
fpinfter, and pretcnJ^ng 10 be t\\t wife of the 
laid I'Aomas Strangeways Horner^ to obtain a 
fcntcnce, pronouncing and dcclaiing the faid 
marriage to have been null and void, purfu- 
ant to the a<5l 01 the zbthyear of King George 
t be fecondy chapltr the 33d, ufually called 
tbe marriage aSf^ which enafts, in fec- 
tion the i ith, ** that all marriages, folem- 
*' nized by licence, where either of the 
** parties, not being a widower or widow, 
" (hall be under the age of twenty- one years, 
*• which Ihall be had without the confent of 
^' the father of fuch of the parties, fo under 
*•' age, (if then living), firft had and obtained, 
•' or if dead, of the guardian, or guardians, 
" of the perfon of the party fo under age, 
** lawfully appointed, or one of them ; and 
*• in cafe there (hall be no fuch guardian, or 
** guardians, then of the mother (if living 
•' and unmarried), or if th«rc (hall be no 

L 4 " mother 
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^^ mother living and unmarried, then of a 
^' guardian or guardians of the perfon ap- 
•* pointed by the court of chancery i (ball be 

m 

** abfolutely nuil and void to all intents and 
" pijrpofes whatfoever." 

After the ufuial proceedings, the caufe 
came on for hearing, upon the 4th feffion 
of Eafter term, the 8th of May 1799, and 
was finally decided upon the firfl: feffion of 
Trinity term, the 24th of May following. 

At the hearing, on the part of Mr* 
Horner, it was maintained by the Kings Ad^ 
vocate and Pr. Swabey^ that fome confcnt is 
neceflary to the marriage of minors ; and 
the queftron is, who are competent by the- 
a£t to give that confent. That illegiti- 
mate fathers and mothers are not within 
th^t part of the ftatute of the 26th Geo. II. 
c. J3. f. II., which requires the confent of 
parents to the marriage of their children 
under age, and that therefore no perfon can 
give a valid confent, in the cafe of illegiti- 
mate 
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mate minors^ but a guardian appointed by 
the Court of Chancery^ under the laft claufe of 
that fcftion' of the a6t. 

m 

A baftard, it was argued, is faid by our 
laws to ht nullius Jiliusj^ illegitimate parentage 
conftitutes no civil charafler, and there is 
no inftance in which natural cop.fanguinity 
is confidered in matters of mere pofitive in* 
ftitution. 

The moral relation is not denied. It has 
its efFeft in prohibiting inceftuoiis marriages 
between perfons fo connefted. A man can- 
not marry his natural fifter. But it does not 
extend itfelf to confequcnces merely civil. 

It is a perfeft nullity with refpecl to inhe- 
ritances both real and perfonal. They fall 
to the crown rather than natural children 
ihould fucceed to them. 

It has been decided, that a natural father 
cannot appoint a guardian to his children. 
In fuch cafes it is the ufual practice for the 

Court 
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Court of Chancery y by its own authority , to 
appoint the fame perfon who has been no- 
minated by the parent. This was done in 
the cafe of Harford againjl Morris. 

» 
Before the ftatute of the 1 8th Eliz. he was 

not bound to maintain them. 

\ 

There is no inftance in which the words 
*' father or mother ^^ limply ufed in any 
ftatute, are applied to any other than legiti- 
mate parents. 

In 2 Buljlrode 394. in the aft of 43 Eliz^ 
C.2.. f 7. the words father and grandfather 
have been held not to extend to illegitimate 
fathers and grandfathers. 

In thofe ftatutes which exprefsly relate to 
them^ the qualifications of putative^ or re* 
puted^ are added. 

The confent of paroits to marriage being 
of mere pofitive inftitution, not a morale 
bat a civile a£t^ the terms muft have the 

fame 
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lame interpretration here as in other ftatates. 
The word father iftuft be referred to the ge- ' 
neral phrafeology of the law^ 

A different rule would lead to great dif* 
ficulties and abfurdities. How was the fa^ 
ther to be afcertained ? There are no means 
of doing it legally ; different perfons might 
claim. If the mother was dead, who could 
decide the difpute ? 

If the father was dead, the ill^itimate 
mother would have a greater authority than 
a lawful mother. Becaufe the father could 
not a{^oint a guardian to difplace her. 

If the rule of partus fequitur ventrem 
were to be adopted, the mother would be 
preferred to the father. 

It appears to mean the legitimate father 
by the order in which it is arranged. . After 
father> the a£t mentions, the guardian law- 
fully appointed s ah illegitimate father can- 
not appoint^ 

This 
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This interpretation 18 untverfally adopted 
in .pra6lice. If ill^timate parents fhould 
attempt 'to forbid the banns» they cannot 
ftand up in the church to acknowledge an 
offence for which they are liable to punifh-^ 
tnent 

No fuit is ever brought here by the illegi- 
timate father for nullity of marriage ; yet 
the legitimate father is confidered as having 
fuch an intereft in his child as entitles him 
to inftitute a fuit for that purpofe in his 
own right. 

In granting licences the confent of the 
natural father is never required. The Court 
of Chancery^ in fuch cafes, appoints^ guar- 
dians to confent. /The affidavit, upon which 
licences are obtained, mentions only the law* 
f ul father, and ^thefe forms were fettled by 
the authority of perfons high in the pro- 
feffion. 

It is laid, that there are cafes in the tem- 
poral courts which have adopted a different 

con- 
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conftruiElion ; but^ if they are examined, it 
will be^fdand that they do not warrant that 
conclufion. 

In that of the King againft Edmonton^ 
2 Bott Ss. Mr. Jujlice Buller obfcrved, *' that 
•* it was not neceflary, in that cafe, to give 
•* a decifive opinion upon the conftrudion ** 
•* of the marriage aft." Mr. Jujike Wills, 
who thought otherwife, fays, '* as to the 
*' conftruclion of the marriage aft, it ought 
•* in this cafe to be liberal. We are war- 
*^ ranted in coniidering a putative father as 
" within it, .by the cafe of the King v. Corn-^ 
^^ forth y Bott /^o$. where the expreflion in 
** the ftatute of Piilip and Mary is fimilar 
*' to that in the marriage aft," So Mr. Juf^ ' 
tice Ajbhurjl. " The cafe of the King v. 
" Comfort h is ftronger than the prefent, and 
** authorizes us to put that conftruftion on 
•^ the marriage act." 

This judgement therefore ftands upon 
tjiat in the former cafe ; but if it is attended 
to, it will -not fupport that conftruclion, . 

It 
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It was a motion for an information, upon 
the ftatutt of the ^.fh 6c s^h of Philip and 
Mary^ c. 8- for .taking away and marrying 
a natural daughter of one Bobun^ who was 
but fifteen years old. The information was 
granted upon the third fcftion, which for- 
bids taking away any woman child from 
the pofleifion, not only of the father or 
mother, but of any perfbn who (hall happen 
to have, by any lawful ways or means, the 
order, keeping, education, or government, 
of fuch child, fuch as fchoolmaflers, and fo 
forth. It is clear the information was grant- 
ed, not upon the fecond feftion, which re- 
lates to parents only^ but upon the third fee- 
tion. Chief Juftice Lee fays, ** It is not nc- 
" ceflary for the court in this cafe to give 
♦• any judgement upon the fa£t, whether 
•• legitimate or not, neither ii that the point 
•* in the a6l, but the taking her from the 
'* poileilion of a perfon having, by lawful 
" means, the poffeflion of her." — Chappie J. 
** If it had refted fingly on the fecond fec- 
•• tion, I fhould have had fome difficulty ; 
•* but it is plain from the ftcond and third 

" taken 



THE CASE- 159 

*' taken togethei*, that they intended to take . 
" in different cafes, fo that they are qukc 
** diftinft, and whether legitimate or not, 
" makes no difference on the third.*' So 
Juftice Wright. 

]t is fubmitted, therefore, that there is 
no cafe in which the temporal courts have 
decided contrary to the judgement of this 
court, in the cafe of Fofter v. Lawrence j but 
if they had, the queftion of the validity of 
marriages is of the peculiar and exclufive 
jurifdiflion of the ecclefiaftical courts. 

But the authorities are all on their fide of 
the queftion — Black/tone* s - Commentaries-^ 
the pra6lice of the Ecclefiaftical Offices^ 
which is material to (hew the opinion of 
thefe courts at the time. If it were other- 
wife, .the Court of Chancery could not ap- 
point a guardian till the mother was dead. 
If it is eftabliflied, that the mother's is a 
competent confent, every marrit^ge had under 
a guardian (hip appointed by chancery, whilft. 

t|je mother was living, would be null. 

On 
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On the other lide. Dr. Arnold and Dr. 
Lawrence^ in fupport of the marriage. 

The marriage a5l rcquhes the confent, 
firft of the father, next of a guardian by 
him appointed ; thirdly, of the mother. In 
this cafe there are no perfons anfwering to 
either of the two former defcriptions. There 
was however a mother^ and her confent was 
obtained in the moft formal manner. 

The obje£lion is, that (he is not a perfon 
who is competent to confent ; and the quef- 
tion is, whether the terms father and mother 
in the ftatute, which are ufed without any 
words to limit their meaning, extend to il* 
legitimate, as well as to legitimate, parents. 

It is faid, that in other ftatutes, efpecially 
thofe relating to the poor, the terms are re- 
trained to the lawful father and mother. 
But thofe ftatutes refpeft only matters of 
property or police, which are of pofitive 
ioftitution and municipal regulation. In 
laws relating to fuch points, the names of 

con- 
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cdnfahguinity will include only fuch rela- 
tionfhip as is contrafted according to the 
regulations of the country. But marriage 
is not of pofitive inftitution, and, wkh re- 
fpc6t to it, relationfhip is always confidered 
as it cxifts by nature, and connexions are 
forbidden between thofe related bv blood and 
nature^ as well as thofe who are fo likewife 
by law. The terms ufed in any law are to be 
interpreted in the fame ff nfe in which they 
are ufed, on other occations, on the fame 
fubjeft. In a ftatute therefore relating to 
marriage, the terms of confanguinity muft 
include natural' as well as legal relation?. 

Illegitimate minors are equally within the 
policy and intention of the act. They are 
as much in want of the care and proteftioii 
of their parents, as other children. 

It has been decided that they are within 
fhe provifions of the flatute, and that con- 
fent is neceffary for their marriage. In the 
cafe of the King againft the inhabitants of 

M Hodnett, 
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Hodnctty 5r. R. vol. i . p. 96. Mr. Juftice 
Butter fays, " The words of the marriage 
*' ad are very general. It fpeaks of all per- 
*< fons, except under particular circum« 
*' fiances. Then do illegitimate parents 
«* come within any of thefe exceptions ? If 
•* they do not, they fall under the general 
'^ regulations eftablifhed by the a6t." 

If this point had been determined in the 
cafe oi F offer and Lawrence, I would not 
have argued it. But I underftand, from the 
court itfelf, that it was not decided. The 
judgement went on another ground — that 
there was no confent whatever. 

This point has been exprefsly decided in 
the caie of the King againft the. Inhabitants 
of Edmonton^ a fettlement ca(e, in which the. 
» whole caufe depended upon it. 

TChe King againfi Cornforth (hews, that 
the natural ^ther has the lawful cuftady of 
his children* 

The 
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*rhe bpinion of the court of King* s Bench 
\ti thefe .cafes is ehtitled to the greateft at-> 
tention* For though thefe courts have the 
ible cognizance of the validity of marriageSt 
yet it is generally held, that if flatutes are 
made upon fuch points of excluflve jurifdic* 
tion, the courts of compion law have a right 
of iffuing a prohibition if this court vaiies 
from them in the ihterprctation of them. 

An illegifimate parent muft be prefumed 
at leaft to pay more regard to the interefts 
of the child than a mfere ftrdnger, to whom 
the power of confent muft otherwife be given 
by, appointment of the Court of Chanceryt 

It is fmd to be the praftice of the Court 
of Chancery to appoint guardians in fuch 
cafes. They ufually are appointed on ap« 
plication ex parte^ -and no cafe is mentioned 
in which the circumftances have been brought 
to the notice of the court. 

It is (aid likewife to be the practice of the 
Ecclefiaf$ical Courts^ not to require the con- 

M 8 fent 
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fent of an illegal parent, on granting lU 
cenCes« — Thefe pafs on the appllcauon and 
repreientation of the party, and no indance 
is mentioned, in which the circumftances 
were brought to the notice of the judge of 
any of thefe courts. 

The mother here was appointed guardian 
by the will of the father^ he exprefsly autho- 
rized her to confent» and a confiderable part 
of the girl's fortune was made to depend 
upon that confent. — An illegitimate father 
indeed, flxi£tly fpeaking, cannot appoint a 
guardian; but the Court of CAancery will 
always accept fuch nomination, a Brown. 
^%l. Ward V.St. Paul. 



SiA WILLIAM SCOTT. 

This is a proceeding by Thomas Strange* 
vfays Horner Efquire zgmnA Harriet Liddiard^ 
otherwife Wbitelocky defcribed as fpinfter, to 
obtain a fentence of nullity of marriage by 
reafon of minority 5 the party againft whom 

the 
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the proceedings are had, bting iliegitimate^ 
a minor^ and having been married by licence^ 
with no other confent than that of her na« 
tural mother. 

The fafts undertaken to be proved are— 
Jirft^ the date of the birth of the party-^ 
fscmdlj^ the ilfegitimacy of the Wrth — 
tbirdfyy the date of the <narriage-^^«r/)&^, 
that the nvarriage was had by licence (not 
by banns), and on the confent of the mo- 
ther only— and, j^/i6i^, that no guardian had 
been appointed previous thereto — from 
'whence it is inferred that the marriage is 
null dnd void, as not being fupported by a 
legal and efie^vial confent. 

It has been admitted, that the fa6ts, from 
which this legal concluHon is to be deduced, 
are fufficiently eftablifhed. The date of the 
birth, and the illegitimacy, are proved by the 
natural mother. They are proved likewife 
by Anne AJbUy^ who was prefent at the 
birth of Harriet Liddhrd^ otherwife Wbite^ 
locky and afterwards at her baptifm; and 

M 3 by 
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by another per&n of the name of Cisriatie 
Mildenbam^ who is the natural fifter of tl» 
party. Thero is alfo an mitry of baptifro^ 
upon the lath of November 1777, in which 
{he is defcribed as being bafe^born. The 
third and fourth fa£ts/ namely, the date of 
the marriage, and that it was a marriage by 
licence, (with the confept of the natural 
piother only), are proved by the mother her? 
felf, and by Robert Walker i and li appears 
to have been fplemnijsed upon th^ feventh of 
March 1 796. Thefe fafts are proved like- 
wife by the affidavit to obtain the licence, 
and by the entry of the marriage, Thtjiftb 
fj^6V, which is undertaken tq be proved, that 
there was no appointment of a guardian, is 
eftablifhed by Mr. Steven/on^ who is a iblici- 
tor in the Coprt of Chancery, and Aaron 
CoUingbourn^ who haye (earched the records 
i of the Court of Chancery frpni Hilary 

Term 1777 to Trinity Term 1796, in which 
period np appointment of a guardian occurs, 
and if it exiilcd at all, it muft have been fpund 
gmongft thefe records. 
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The fafts, therefore, upon which the par- 
ties rely» are fully eftablifhed, and the only 
queftion is, whether the conclufion of law is 
rightly deduced. 

• That queftion arifes upon the aSf of par^ 
liament, which has made certain other con- 
fents neceflary, befides the confents of the 
contrafling parties themfelves. Thefe addi- 
tional confents are thofe of the parents, or 
guardians, according to the di^rent circum- 
ftances of the cafe. — Firjt^ the <;onfent of 
the izlYitt.'-^Secondlyt of the guardian, ap- 
pointed by the father. — ^birdfy^ if the father 
is dead, and no guardian is appointed by 
him, the confent is in the furviving parent, 
if (he is unmarried.— And, laftfyf the con- 
fent of a guardian appointed by the Court 
pf Chancery* 

So far as the confent of parents or guar- 
dians is abfolutely required, the aft of par- 
liament has introduced a new rale. The 
confent of parents was not required de necef^ 
Jit(tfe to the marriage contract, in its own 

M 4 nature^ 



i68 THE CASR 

nature, as underftood by the law c^ this 
country, or by its religion^ which mixed it-» 
felf much in the confideration of thU AiIk 
je£l:. It was indeed a confent highly defira* 
ble to be procured, from motives of piety, 
and filial reverence, from motives of pru- 
dence» and pf family convenience and pro- 
priety ; but th^ obtaining it wa$ a duty 
though of high, yet of imperfect obliga^ 
tion only. The want of fuch confent was, 
as the ecclefi^ftical lawyers expreOEbd it, an 
impedimmtum impeditivum^ an impediment 
which threw an ol>ftru6lion inu-tlie way of 
the celebration of the marriage, but not an 
impedimentum dirimens^ ^n impedifheQt which 
at all affedl^ the validity of the 9)drriagei 
if it was once folemnized. As to the con* 
fent of. guardians, it does not appev |o have 
been much thought of, except in CLettain 
feud'ai relations, where the power of guar- 
dians was carried, to* a very ei^t^^yagant 
length, and for purpofcs pointing almoft 
entirely ^to the iutereft of the guardians 
themfelves. * 

2 Thq 
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The marnags' a6^ extends its regulations 
to th$ m^riages by licence of all perfons 
whatever^ witi> the exception of a few cafes^ 
nmongft which the cafe of baftards is not 
inchided ; at lead:, not nominatim. Thej 
are therdbi:e necefTarily included under the 
regulations of the adl, unlefs they are out 
of the reafon and policy upon which it is 
founded. Bat they are clearly within the 
reafon and policy of that a6l > illegitimate 
minors may have property which requires 
to be defended ; in all cafes they have their 
perfons. and their peribna^ happinefs in life ; 
and it is fit that their perfonal happinefs 
ihould be prote£ted by experience and pru- 
dence greater than their own. 

Accordingly the Court of Kings Bench has 
decided in the cafe of the King againft the 
Inhabitants ofHodnettt that illegitimate chil- 
dren fall under the general regulations efta- 
blifhed by the aft. The opinion of the Ec- 
clefiaftical Court was exprefled in the cafe 
of Fofter and Lawrence^ and the marriage 
was declared void upoa one, or both, of thefe 

grounds. 
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grounds^ either that the adiliti<xial confent 
was not given, or, if it was, that it iras 
not the proper additional confent. It is fo 
confidered likewife by the Court of Chan-- 
cery» in die appointment of guardians to 
confent to the marriages of baftards. 

The neceiTity therefore of an additional 
confent is univerially recognized by all the 
courts in the kingdom. The only queftion 
)s, what is the proper additional confent in 
the cafe of fuch perfons ? Now it appears to 
me, that the Court of Chancery has anfwered 
that queftion ever fince the palling of the 
a^» by its uniformly appointing guardians 
to baftards, altjbough the father and mother 
were living. This univerfal praftice cer- 
tainly ^xpreiTes the opinion of that court, 
not only that baftards are within the zBt^ 
but that the reputed parents cannot give the 
confent required; for, if they could give that 
confent, the Court of Chancery would only 
have appointed a guardian, when the father 
had died without nominating a gKardian^ 
and when the mother wa$ d^ad| or piarried 

again. 
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again« But it is not fo. The court there** . 
fore coniiders thefe per(bns as included in 
.the a£t» but that it has placed them under 
the laft delcription onIy» of thofe who have 
neither father^ nor guardian lawfully ap- 
pointed, nor mother. It applies the firil: 
regulations only to legitimate children, as 
they only can have a father, a mother, or a 
teftamentary guardian. And the Court of 
Chancery has conftantly, as I have under* 
atoqd, a6led upon this conftru6tion. 

The Eccl^ajiical Court has followed the 
Court of Chancery in adopting that con- 
ftru£tion ; and it has always refufed to 
grant licence upon the mere con fen t of the 
natural father or mother, and unlefs it is 
ftated that 4hey are the lawful father or mo- 
ther. I have always underftood that the 
form of the affidavit, upon which licences 
are now granted, was originally fettled, at 
the time of pafling the zSt^ upon great ad* 
yifement and confideration, by eminent *law<^ 
yers of both profelQons. 

In 
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In the cafe of illegitimate minorsj during 
the lives of their patrents, the conftaot courfe 
has been for guardians la be appointed by 
the Court of Chancery^ whofe conltnt has 
been fuppofed to render their marriage valid. 
Many marriages exift in thi» country, which 
have taken place in this manner, and they 
are all vend, if this is not the true conftruc- 
tion of the a6t ; becaufe they have been had 
ivithout tbax confent of the parents, which 
the act ptherwiie would make nccelTary to 
fuftain their validity. 

If it is argued that this is an improper 
conftru<5lion, the ol:9edions (independent of 
all authority upon the ^ofsff/tdi), rnuft arife^ 
either, in thtfift place, from g^nei^ prind<^ 
pies, ftiewing that another cotiftrui5tion is 
neceflary or expedient to be adapted; or» 
fuondljy from the context '<^ the a^itfelf; 
or, thirdly f from a different conftru^lion of 
the iame expreffions in other ftatutes tn pari 

materia. 
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In the ^r^ (dace, I prefume that it is to 
be admitted, that the father and mother in*** 
tended by the ^6t, are to be the father and 
mother ejufdem generis^ they maft be both 
parents of the fame deicfiption $ not a legal 
father and an illegal mother. Now« on all 
general principles, it is perfeftly clear, that 
the only father, whom the law of the coun^ 
try has armed with the patria p^te/tis^ is the 
father ^em Nuptia demonftrant. He only 
is the guardian of his child by law, and he 
may delegate that truft to another at his 
death. 

The only cafes in which the natural pa« 
rent is acknowledged, are cafes to his difad^ 
vantage, in cafes of civil concern, or by way 
of reftridion> in fuch aa are of a moral nai- 
turc. 

He Is compelled by latter ftatutes to main-* 
tain the child, for the relief of the parifb, to 
cafe it of the charge to wliich it is primarily 
liable, becaufe before thde ftatutes the pa- 
rifh alone was bound to maintain it. It is 

laid 
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ladd down in zd Bu^radt 349. ftrid Bitt 1 16 i 
that before the ftatute of the i ^tb EHz. thd 
pariib where the child was bom ihuft main-i 
tain it till it gained a fettlement. The cmU 
tody of the child therefore muft have beeit 
at that time in the hands of the parifh» he was 
filius populi» and there was no ground upon 
which the poffeffion of the child could have 
been affumed by the father. Even fmce the 
enadtment of that (latute, for a confidera- 
ble time it continued a matter of no incon* 
fiderable doybtj whether t^e parent had A 
right to take the child out of the poileffion 
of the pariih. In the cafe of Newland againft 
Ofman, B$ti 1 1 6. there was the opinion 6f 
three judgei of the court, that the father^ 
under fuch (prcumftances, agreeing to main* 
tain the cl^ild, had ^ right to the poflefCon^ 
and they referred to Saunders's Reports. But 
I find that Mr. Juftice Fefter fays, ^' I am 
f^ not fi) clear in tfiefe pmnts. I think the 
^* cafe of educating baftard children is not 
^* to be confidered as a burden to the parifh 
^' but as a truft ; and that it (hould not be 
^' eafy for fathers to take them out of their 

•* care 
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^' care and cuftody ; the ftatutc is exprefs^ 
" that the jufticcs fhall order the father to 
^' contribute to the pariih for the mainte* 
«* nance of the child. Though it is not to 
<« be fuppofed that fathers will deftroy their 
^ baftard children, yet they may look upon 
^' them as a burden and a (hame, and there-^ 
** fore either negleft them, or put them in 
^* improper hands. The refolutions and or* 
^* ders of juftices of the peace have been 
" grounded upon this, not for requiring fe- 
*^ curity till the child come to a certain age^ 
** but becaufe the order intended the age 
••too far } therefore I am not fo clear. The 
•• cafe in Saunders was only his own opi-^ 

•• nion.'* Certainly if fo eminent a pcrfon 

exprefled himfelf in fuch a way, it is enough 
to warrant a conclufion that it continued to 
be a matter of fome doubt, long after the 
pafling of that ftatute, whether the natural 
father had a right to the cuftody and poiTef- 
iion of his child againfl: the parifh. 

. Though this may now be fettled, ftill he 
can appoint no guardian } and^ I prefume, 

that 
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that he qmtiot l^ally tak^ the child ovit o^ 
the cuftody^ of the mother, in f?hich it is 
depofited by nature at its birth ; though I 
fpeak with all neceifary caution on a point 
belonging to the learning of another profef- 
fion. 

All this is fufficient to fliew that he ha» 
the principal burden of maintenance, with 
a very fmall degree (if any) of parental au- 
thority. 

According to the general policy of the law 
in matters merely moral, he is faid to be re- 
ilrained from marriage with illeginute rela- 
tions as much as with legitimate ones ^ be- 
caufe the rules of prohibition of marriage 
arife out of natural relations ^ and though 
thefe rules (as received by our law) are per- 
haps carried further than might feem necef- 
fary, on mere moral and natural grounds, Co 
far as they can be exaflly afcertained by mere 
reafoh, yet, as they are taken from the law 
of God, and have one common origin ther^- 
xns they ^re aU confidered as of the .fame 

moral 
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moral nature and obligation* It is however 
to be obferved, that even this matter does 
not appear to have yet received a final deci- 
fion ; becaufe I fee that in the cafe of Hay ties 
againft Jepbcotty the caufe was adjourned^ 
and therefore no decifion was given upon the 
queftion ; although undoubtedly the eccle- 
iiaftical court, the proper forum on ques- 
tions of that nature, conceived that mar- 
riage came within the reach of the prohibit 
tion. 

But, taking it to be fufficiently fettled (as 
I conceive it is), that moral reftraints do at- 
tach upon natural confanguinity, yet ce£«- 
tainly it is not to be afferted^ that the abfb« 
lute neceffity of parental confent to the vali- 
dity of the marriage contradt is confidered^ 
in law, as of more than of pofitive and 
civil inftitution. Nothing belongs to the 
validity of that contract naturally^ (as far as 
it has ufualiy been confidered and treated 
by moft human laws)» but the confent of 
the parties themfelves, if they are of an age 
capable of executing the duties of that con-* 

N trafl. 
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trafl:. I defire to be underftood as advanc^^ 
ing nothing upon the queftion whether hu* 
man laws haveconfidered this nftatter rightly t 
I only affert the faft, that they have fo con- 
fidered it. For nothing can be more clear 
than that, by the univcrfal matrimonial 
law of Europe before the reformation, the 
confent of parents was not required Je ne* 
cejjitate to the validity of the contraft. Upon 
this footing, the matter continues in every 
V country of Europe holding communion with 
the church of Rome, except where regular 
tions merely civil have in later times intro- 
duced a novel and peculiar law upon th6 
fubjedl. Upon this footing the matter re« 
mained in many proteftant ftates after the 
iref(M*mation } it fo remained amongftour- 
felves till the time of the marriage a^ ; and 
nothing can more clearly (hew than that 
vei^ a£l, how much human law is in the 
habit of confidering the interpofition of the 
parent's confent as of civil inftitution only. 
The power is given to one parent exclufive- 
ly ; upon his death it does not furvive to 
the other parent, but it is given preferably- 

4 to 
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to any ftrangcr whom the deceafed parent 
has thought fit to nominate, and it devolves 
to the furviving parent only in defed of fuch 
nomination. If it does fb devolve to her, it 
continues with her only during widow* 
hood; for her fecond marriage, though it 
does not at all afFeft her natural charafter 
of ^ parent, puts an entire end to her legal 
right of Gonfent to the marriage of her child, 
and transfers it to the publick magiftrate. 
Nothing can more fatisfaflorily prove how 
much the matter has been treated and 
moulded as under the entire dominion of 
mere civil prudence. — = — As to the neceflity 
of the confent of any guardian, it is fuffi* 
cient to obferve, that the office itfelf is a 
mere creature of civil inltitution. 

3o much then as to the general analogies 
6f the law with refpeft to the rights it has 
vefted in parents, and the capacity which it 
has given to children. 

Let us next look at the context of the a£t 
to fee what is to be deduced from thence. 

N 2 Firft, 
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Firjly The marriage of minors is to be 
had with the confent of the father. Of what 
father ? I take it clearly to mean of the le- 
gitimate father and him only ; for it follows, 
fecondl)\ the confent f)f a guardian lawfully 
appointed. But ho,w appointed ? I prefume 
by the father, under the aft of parliament, 
which gives him that power. For there are 

only two modes of appointment known to 
the laws of this country; by the father, 
under the ftatute, and by the Lord CbanceU 
lor. Now the guardian appointed by the 
Court of Chancery is not introduced till a 
later ftage, where he is particularly defcribed. 
Confequently the guardian, here fpoken of, 
muft be the guardian appointed by the fa- 
ther ; and the father, who is mentioned, 
muft be he who can appoint a guardian; 
but it is admitted that that power belongs 
only to the lawful father. The father there- 
fore fpoken of before, muft be that father, 
and that father only. In the third place, 
the confent of the mother. If tJie natural 
mother is to be underftood, flie vvguld have 
more autlicrity than a legal mother, becaufe 
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the right of giving confent does not devolve 
upon the legal mother tillin thethird inftance, 
viz. in cafe of a defeft of appointment of a 
guardian by the father. But the natural 
mother would be entitled to give a valid 
confent in the fecond inftance, as the natu- 
ral father can appoint no guardian. 

If the illegimate father is to be confidered 
as capable of giving a valid confent, is it 
evei7 illegitimate father ? certainly net; be- 
caufe in many cafes no fatisfaftory evidence 
can be given' of paternity. What evidence 
is to be required to eftablifli that point ? 
Not his own teftimony; bccaufe a man can- 
not be allowed, upon his own claim and af- 
fertion only, to make his confent neceflary 
to the marriage of another perfon. Or is it 
to be proved by the filiation, in the manner . 
diretled by the aft of parliament, for the 
fpecial purpofe of afcertaining the fettlement 
of the child ? Suppofing that this evidence, 
which the law has provided for the fpecial 
purpofe of exonerating the parifli, and for 
that purpofe only (as far as appears) is to be 
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borrowed and applied to this purpofc, it will 
not anfwer the exigencies of many cafes ; it 
would not in the prefent^cafe, where no fuch 
filiation has been proved, or, I prcfume, 
* can be proved. But, fu} pofmg fuch filia- 
tion, what fort of paternity is acquired by 
it? In the language of the ftatutes, he is 
fliled the putative father, he is ftill recog- 
pized only as a father by mere reputation ? 
Is it then to be afierted th^t this right of 
giving confent belongs to every father who 
is fo merely by reputation ? If that is to be 
admitted, can any thing be more uncertain, 
any thing more lax, to ferve as the founda- 
tion, of a right of this nature? In what 
manner, and on what proof, is the licence to 
be granted, if it is not to be granted to every 
fuch father ? In what way is it to be (hewn 
at the time of granting that licence, that he 
has that popular repute in the Tcquifite de- 
cree ? Is the acknowledgement of the party, 
the maintenance, and education of the child 
to be called in in aid ? If the mere affidavit of 
the father is not fufficient for the purpofe. 
 in what way is that evidence to be obtained J 

Or 
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Or 18 a licence to be granted, leaving the 
queftion of the validity of the marriage open 
to futuiie difcuilion, and to the chance, that 
if any difpute arifes, evidence may be ob« 
tained to prove the acknowledgement, the 
maintenance, and education, and the gene^ 
ral reputation? Can fuch a licence with 
propriety be granted ? 

Now let us fee what are the rules of law 
upon the conftruflion of ftatutes in pari ma* 
teria» 

I take it to be univerfally true, almoft 
without any exception, that, in all other 
a£ls of parliament, the title of father be- 
longs only to him who becomes fo in the 
manner known to and approved of by the 
law. Every other father, in the language of 
the law, is only a father by repute, of an il- 
legal and difreputable charafter, a charader 
not of honour and reverence, but of difcre- 
dit and fhame. In all other Ilatutes relating 
to the civil rights of father and child, they 
are the father and child known to and re- 

N 4 cognized , 
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cognized by the law. When it is confi* 

dered that this is a ftatute which gives ftrong 
privileges to parents, privileges unknown to 
the ancient law of the country, what rca- 
fon is there to prefume, that, in this fingle 
ftatute, the wprds fliould have a larger con- 
ftru6lion, in order to communicate fuch im- 
portant rights toperfonsto whom the law does 
not in other cafes give any ? and who bear 
the title of parents not as a title of honour 
and privilege^ but of difcredit and difabi- 
lity? Nor is it neceffary on account of the 
minors themfelves, fince they cannot fail to 
find that proteftion which it has been the 
wifdom of the law to provide, in the ap-r 
pointment of a guardian, by the authority 
of the Court of Chancery. 

Attending thus to the univerfal policy and 
morality of the laws, to their language in 
general, and to that which is efpecially ufed 
in this a6l, I cannot but be of opinion, 
that it W4S the intention of the kgiflature, 
dare jure mantis only, to give a power to 
lawful parents alone \ and that natursil pa- 
rents. 
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rents, though parents defaBo^ are not the 
parents intended by the a6t. 

So much for the queftion upon princi- 
ples ; how ^ ftands authority upon the mat- 
ter? 

In the firft place, private authority fpeaks 
negatively at leaft to this efFedl-, Mr* 
Ju/iice Black/lone^ it is obfervable, where he 
treats of the peculiar powers of legal pa- 
rents, exprefsly mentions this confent as be- 
longing to them 5 when he fpeaks of the 
power, of natural parents it is not then enu- 
merated, though it muft have occurred to 
him ; and therefore it is to be inferred that, 
according to his judgement, it is a power 
which belongs to one defcription of parents 
only. 

I obferve, that the learned Editor of the 
laft edition of the Commentaries has laid it 
down, that it has been decided, *^ that if a 
** baftard marries under age by licence, he 
** muft have the confent of his putative fa- 

" ther. 
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*' ther^ guardiaiit or mother, according to 
^* the ftatute." If the obfervation is to be 
underftood according to this arrangement, 
I cannot agree that it has been fo decided^ 
For what guardian can be fo interpoied be- 
tween the natural father and mother ? 

As to public authority, there has undoobt* 
cdly been a decifion of a very high court, 
which has created the only difficulty pre- 
fented to my -mind upon the fuT)je6l ; I mean 
the cafe of the King verfus the Inhabitants of 
Edmonton ; for the cafe of ihtKing verfus the 
Inhabitants ofHobnett^ eftabl iftied no more than 
that natural children are within tHe provi- 
fions of the a£l. But, in the cafe of the 
King verfus Edmonton, I cannot deny, that 
the prefent queftion did arife ; and I am as 
little difpofed to deny, that the exprefs dcci- 
fions of the court of King's Bench, in the 
interpretations of ftatutes, even in re-ecele^ 
ftajiicdy are authorities of a very binding 
nature. But I hope, I may, without vio- 
lating that reverence which 1 owe to fuch 
an authority, permit myfelf to obferve, that 

It 
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it is a cafe which (lands fingle — that it is in 
that clafs of cales which are ufually con(i« 
idered as moft open to the revilion of the 
court ; I mean, the clafs of iettlement cafes ; 
and that a queilion of the validity of mari* 
riage is in that court a queftion of incident 
merely ; and what has ilill more importance 
with me, high as the authority of fuch a de- 
cifion muft be, even with all t'aefe deduc- 
tions, it is oppofed by the uniform interpre- 
tation of the ftatute, given by the Court of 
Chancery fince the pailing of the a£l; 4 
pra^ica! interpretation, which has been 
conftantly, as I underftand, adted upon by 
the interpoiition of its authority, in the ap- 
pointment of guardians in fuch cafes« Un« 
der this oppofition of authorities, it will not, 
I hope, be deemed too much for me to re- 
mark, that this court is rather left more to 
its own views of the fubjedl, than if fuch a 
decifion had flood without any oppofition 
at all. 

If then I am called upon to decide this 
pafe, I have ^ready intimated, that attend- 
ing 
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ing to the general policy and morality of the 
law, to the principles of interpretation, and 
to the language of the legiflature in this and 
other fimilar ftatutes, I am led to conclude, 
that the confent of the [natural parent is 
not that confent which this a£t requires to 
be given, as cflentially neceffary to the valid 
marriages of illegitimate children. At the 
fame time ' it is proper for the party to re- 
collefV, that a different opinion has been de- 
livered upon this point. — It is likewife pro- 
per that he fhould be apprized, that in the 
cafe of Th$roton againjt Hhoroton^ in the court 

oi Arches^ and afterwards m t\ic DelegateSy 
a feparation for adultery was founded upon 
a marriage of this defcription. — And al- 
though that matter of the marriage paffed 
fub filentio, no objeftions to its validity hav- 
ing been pointed out to obfeivation, yet, as 
it was not, and could not be, diflembled 
in the libel, I cannot take upon myfelf to 
aflert, that it did in no degree fall under the 
conlideration of the court in the decifion 
of that cafe. It will be for the party to 
apply thefe fuggeflions to the fecurity of his 

own 
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own future conduft, as he may be beft ad- 
vifed. But my opinion, on the queftion 
brought before me, is^ that the 'marriage is 
not conformable to the flatute, and that it 
is my duty to pronounce that it is null and 
void. 



FINIS. 
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